EmploymentBrief
Legal representation at
disciplinary meetings
Both employees and employers often ask whether
they are entitled to take legal representation into
disciplinary and grievance meetings. Generally,
there is no right for an employee to bring legal
representation to the disciplinary meeting. The
minimum requirement that an employer has to
accept is either a fellow employee or a Trade
Union representative.
However, a recent case has provided a further strand of
exceptional cases where public sector employees have
been held to be entitled to legal representation as part
of their right to a fair trial under Article 6 of the European
Convention on Human Rights. In one such case a school
employee was accused of an abuse of trust involving an
inappropriate relationship with a child. Being faced with
disciplinary proceedings, which clearly would have an
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impact on whether he should be barred from working with
children, he requested legal representation at the hearing.
The Court held that whilst Article 6 could not be engaged
simply to prevent someone from losing his or her job,
it was a different matter when the disciplinary hearing in
question could determine whether an individual is barred
from practising his or her profession. Here, the disciplinary
proceedings would have a substantial influence on his
ability to practice his profession and the Court held that
he was entitled to an enhanced level of protection.
There have been further similar cases concerning the
medical profession.
In short, generally speaking the premise holds good
that legal representatives should not be allowed into
the disciplinary meetings unless the case fits these
exceptional circumstances.

Meet the team

Come and meet the Gullands
team at the annual Kent 2020
Vision - the largest conference
and business to business
exhibition in the South East.
Kent 2020 Vision takes place on
Thursday 7 April at the Kent
County Showground. Gullands
can be found on Stand S6.
We look forward to seeing
you there.

Policies online
Gullands Employment team
has made further employment
checklists available online to
download free of charge. The
checklists cover hiring staff and
handling grievances. There is
a total of 12 employment
policies and checklists
available for download from
www.gullands.com.

The interview
Following on from the article in the January Employment
Brief on the dangers lying in wait on the application
form, we now move onto the issue of interviewing
prospective employees.
With interviewing, the same principle applies as for the
application form. The more information that is provided,
the more chance there is of saying something that could
be used against you in the future. Ideally, all interview
candidates should be asked the same questions and
their answers should be scored consistently by those
interviewing. Although it was once commonly thought
that to take no notes of the interview was the best
option, we would not generally recommend this.
Only issues that are relevant to the requirements
of the job should be discussed at interview and no
assumptions should be made about the candidate or
their circumstances.
The most dangerous part of any interview process is the
few minutes it takes to meet the prospective applicant
in the waiting room and to guide them to the room in
which the interview is taking place and at the end of the
interview when the reverse process happens. It is the
odd informal comment here which gives greatest rise
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Twitter ye not
to litigation. Those interviewing should be aware the
interview starts when the interviewee comes through the
front door and ends when they leave the building.
Employers are generally now wise to the issue of sex
discrimination arising from asking about childcare
arrangements only to female interviews or to asking
questions related to health save for those few exceptions
which are detailed in the Equality Act 2010.
This article is the third in a series of articles dealing with
the process of recruitment from advertising through to
writing the letter of offer. The next Employment Brief
will cover making an offer to an applicant.

Gullands is soon to launch its
own Twitter feed, covering a
range of topical legal and local
business issues. Gullands can be
followed at @Gullands_HR_Law.

Fixed fee

Gullands’ Employment team is
offering a review of employment
contracts and staff handbooks
for a fixed fee of £300. Please
contact the Employment team
for more information.
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Outsourcing
headaches
Outsourcing projects that involve staff can save time and money, but are
not without their headaches, says Laura Claridge.
Outsourcing has been one of the business buzzwords for the past decade
and is more often or not associated with the IT, sales and HR functions.
The benefits of outsourcing can be substantial and include improved efficiency,
freeing up of resources and reducing costs.
The outsourcing of HR functions and employees is increasingly popular, but
can create many headaches as the Transfer of Undertakings (Protection of
Employment) Regulations (TUPE) is likely to apply. TUPE makes employees a
key part of the outsourcing process and as anyone who has had experience
with it will know, it is far from straightforward.
Unless the contract in question concerns the supply of goods or where the
services are to be provided for a single event or a short term project TUPE is
likely to come into play. Temporary arrangements with employees transferred
back to their original employer will also fall under the TUPE arrangements.
Businesses considering outsourcing elements of their HR need to keep the
following in mind:
• Transferred employees will have protection against being dismissed as a
result of the transfer;
• Employees carried over will continue to be employed under the same 		
terms and conditions - the new employer assuming the place of the 		
previous employer, and taking on all of the rights and liabilities in relation
to those employees, including wages and any employment claims; and
• Under TUPE employers have a duty to consult with the affected employees
before the transfer takes place.
So what does this all mean in practice?
If an employee has been employed by the outsourcing company for over
a year and is dismissed because of the transfer then the dismissal will be
automatically unfair – whether the dismissal took place before or after the
transfer. There is an exception to this but it is far from straightforward: the
employer will need to be able to show that although the dismissal took place
for a reason connected to the outsourcing, it was for an economic, technical
or organizational reason (ETO) entailing changes in the workforce. So for
example the need to reduce head count and genuine redundancy will be a
potentially fair reason for a dismissal.

Both employers should consult with representatives of the affected employees,
and should also be aware that where one party defaults on this requirement,
the other party will be jointly and severally liable. There is no set timeframe
for this consulting to take place. The duty to consult should be taken with
a view to reaching agreement with staff over any proposed measures.
The compensation awarded for failure to consult can be up to 13 weeks
gross pay to each of the affected employees.
A further difficulty is that the employer is not allowed to change terms and
conditions of employment if the reason for the change is the transfer, so for
example it is not possible to bring the transferring employee contracts into line
with existing staff. A potential way round this, where a change in terms is not
possible, is to dismiss the employees in question and then re-engage on new
terms, settling any unfair dismissal claims via compromise agreements, but
this strategy is not without risks.
Specific problems can arise in relation to restrictive covenants, and these may
need to be amended with the change in employer; stock options and share
schemes will also transfer and as no two schemes are the same the employer
will need to ensure that it is providing an equivalent scheme to the transferring
employers; pensions can also be a sticking point and although they do not
transfer, if the previous employer had a scheme then the new employer must
provide benefits which meet certain minimum requirements.
There are so many variables with this notoriously complex piece of legislation.
If you are contemplating outsourcing and staff are involved, obtaining legal
advice is essential. And although it is possible to compromise unfair dismissal
TUPE claims by way of a compromise agreement with the employees in
question, even a compromise agreement will not usually allow you to effect a
change in contract terms as a result of the transfer.
This article first appeared in February 2011 edition of Kent Business magazine.

Are your bonuses truly discretionary?
It is often the case that employers say that they have a discretionary
bonus scheme. There is much to be recommended to a truly
discretionary scheme where the employers retain flexibility over whether
payments are made and how much they are. As long as the employer
doesn’t act irrationally or perversely the control lies with them.
However, there has been a series of cases over 2010 which have raised
the issue as to whether employers are contractually bound to pay bonuses.
It must be said here that the cases very much turn on their facts and the
precise wording in any documentation that relates to the bonus scheme.
One scheme referred to a bonus which the employer had the right to
review or remove the arrangement “at any time”. The employer used this
clause to claim that the performance related bonus was a discretionary
rather than contractual entitlement. The Court however looked at the
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whole documentation relating to the bonus and found words such as
“you will also be eligible”.
Other cases have indicated to the employer that they do not need to
behave reasonably when deciding whether to pay a discretionary bonus
unless the contract provided otherwise. As long as the employer exercises
its discretion in good faith and has not acted irrationally or perversely,
it was up to them to decide whether the employee’s performance had been
satisfactory enough to justify a discretionary bonus award. Discretionary
bonuses are one of the first things to go in times of economic hardship but
employers should be careful to ensure that their so-called discretionary
bonuses have not in some way used contractual wording or become
contractual by implication over a period of time.
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Checklist: default retirement age
This checklist sets out the steps your business should take before the
default retirement age (DRA) is abolished.
Why is the DRA being abolished?
The DRA of 65 was introduced in 2006. Removing it is seen as a way
of encouraging people to work longer and save for retirement. The
abolition of the DRA will not mean individuals can never be forced to
retire. Businesses can compulsorily retire employees if they can
objectively justify the decision, although this is likely to be the exception.
When is the DRA being abolished?
The DRA will be abolished on 1 October 2011. A six-month transitional
period (6 April 2011 to 1 October 2011) will be introduced so any
retirements your business has already planned can continue through to
completion. This is on the basis that:
• The notification of retirement is issued by 30 March 2011 (or by 5 April
2011 if your business is relying on the “short notice” provisions).
• The date of retirement falls before 1 October 2011.
• All requirements of the DRA procedure have been met.
You should identify any imminent retirements within your business and
check whether they are covered by the transitional arrangements. If
you have already set in motion a retirement that does not follow the
procedure (for example, because the dismissal will not take effect before
30 September 2011), you must revisit them. This could mean retracting a
letter of dismissal and then following the DRA procedure.
Key dates for your diary
• 30 March 2011. The last day your business can give the full six months’
notice of dismissal under the DRA procedure.
• 5 April 2011. The last day your business can issue a notice of dismissal
for retirement under the DRA procedure, using the “short notice” 		
provisions, under which an employee can claim compensation
(subject to a maximum of eight weeks’ wages).
• 30 September 2011. The last day a dismissal for retirement can take
effect under the DRA procedure.
Retirement age in contractual documents
Abandoning a fixed retirement age
• If your business decides to abandon a fixed retirement age, you should
remove it from your contracts of employment and notify your staff of
the change.
• Where the contract of employment is stated to terminate automatically
on the person reaching the fixed retirement age, you should seek to vary
the contract so your employees will have to provide the usual notice if
they are resigning for retirement. Otherwise, your business will be 		
unable to make appropriate preparations for that employee’s departure.
Retaining or revising a fixed retirement age
If your business decides to retain a fixed retirement age, you should be
able to demonstrate that, before making your decision you:
• Identified the business needs that are met by having a fixed
retirement age.
• Considered whether there were other ways of meeting this aim.

Share schemes and associated documents
Review share scheme and any associated documents and consider
whether the “good leaver” and “bad leaver” provisions need amending,
in particular, whether retirement is defined flexibly enough to include
retirement in the absence of the DRA or retirement through choice.
Recruitment
If age is currently a factor in your business’ recruitment decisions, this
must change. For businesses where there is no fixed retirement age,
you will no longer be able to refuse to consider candidates on the basis
they are almost 65 or over.
Benefits
Your business will be allowed to withdraw or withhold certain benefits to
employees aged 65 or over. For example:
• Life assurance.
• Medical insurance.
• Permanent health insurance.
Appraisals and performance management
Make sure appraisal and performance management processes are
tightened up so older workers do not receive greater scrutiny than other
employees. Deal with any performance issues as soon as they arise to
protect your business from allegations that older workers are being
singled out.
Workforce planning
• Ensure conversations about employees’ future plans are built in to
your appraisal process. Only asking older workers about their plans
could be seen as discriminatory.
• Adjust the promotion expectations of younger workers if the retirement
age in your business is raised or removed altogether.
• Even if an employee has indicated they want to retire in the future,
they are free to change their mind up until the point they have given 		
notice to terminate their contract.

Agency Worker Regulations
The Coalition Government has confirmed that although they had earmarked the Agency Workers Regulations for review, they will now leave them as
made by the previous Government and they are due to take effect on 1 October 2011. The Regulations implement European legislation which gives
temporary agency workers equal treatment in comparison to permanent workers, particularly with regard to basic working conditions such as pay,
hours and holiday. European legislation indicated that the default position should mean that this principle applies from day one of the agency worker’s
assignment. However, member states were given the ability to make alterations to this at national level and it has been agreed between the CBI and the
TUC that the right to equal treatment will not apply until the worker has satisfied a twelve week qualifying period in any given job.
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Don’t forget the
remedies hearing

Quick
reference
section
Statutory minimum notice periods
An employer must give at least:
• One week’s notice to an employee who
has been employed for one month or 		
more but less than two years.
• One week’s notice for each complete 		
year of service for those employed for 		
more than two years.
• Once an employee has more than
12 years service the notice period
does not extend beyond 12 weeks.
National Minimum Wage
(From October 2010)
16 – 17
£3.64
18 – 20
£4.92
21+
£5.93

So much time during the course of an employment tribunal claim is spent on whether the employee
has told the truth and dealing with the facts of the matter. It is almost an after thought to think
about how the compensation is awarded and what employers can do to make sure they are best
prepared in the event of a loss on the legal issue to minimise the amount of compensation that they
may be ordered to pay.

Statutory Sick Pay
(from April 2011)
£81.60 per week
Statutory Maternity/Paternity/Adoption Pay
(basic rate from April 2011)
£128.73

It is quite common nowadays for Employment Tribunals to separate out the liability issues from the
compensation issues. Some Tribunals will deal with these at the same time as liability and employers
should always ensure that they have a clear idea of what the Claimant appears to be claiming and the
necessary information to be able to present arguments against it.

Statutory Holiday
5.6 weeks for a full time employee.
This can include bank and public holidays.

Although it is quite uncommon, Claimants can seek reinstatement or re-engagement as a remedy
rather than financial amounts and as an employer you will need to provide evidence of whether this
is a reasonable prospect in light of the time that has passed.

Redundancy calculation

Although not generally required by the Employment Tribunals, it is often the case that an employer is
well advised to provide a counter schedule of loss based on a more reasonable assessment of the
claim and its losses. Claimants are encouraged early on to prepare a schedule of loss detailing what
they believe their losses to have been and will be in the future. Presenting a separate document which
shows a more reasonable calculation in relation to the issues will be of assistance to the Tribunal.
Employers often forget that if they are seeking to challenge the employee’s figures, they will need
documents to do this effectively. Employers should be keeping a file full of vacancies that the Claimant
could have applied for from the date of dismissal in an effort to show that they have failed to mitigate
their loss by applying for all relevant jobs. It is helpful for this to be split into two sections; one which
relates as closely as possible to the job that the Claimant had with the employer and the other to
show what other jobs, albeit not direct correlations but which the Claimant did have the capability for.
Do not forget that an offer of work from the employer themselves, if rejected, can be a failure to mitigate
their loss and any compensation they seek may cease at the point of that offer. Much of the argument
here will depend upon the historical relationship between the parties as to how reasonable it is for
the employee to say that they cannot continue to work for the employer. It is also worth considering
that the loss suffered by the Claimant must be discounted by monies they have received from various
sources. These include pay in lieu of notice given by the employer or any ex gratia payment made at
the point of dismissal. Any sums earned by the Claimant in any job need to be taken into account as
do any benefit payments.

• 0.5 week’s pay for each full year of 		
service when age is less than 22.
• One week’s pay for each full year of 		
service where age during year is 22
or above, but less than 41.
• 1.5 week’s pay for each full year of 		
service where age during year is 41
and over.
Calculation is
capped at 20 years.
Maximum week’s
pay is capped under
the Statutory Scheme
at £380.00 for
dismissals prior to
1.2.11 and £400
for those after.

The issue of the arguments to be had on compensation levels is detailed and merits some consideration
before the end of the hearing on liabilities.

Contact

If you would like any additional information on
any of the subjects discussed in this newsletter
please do not hesitate to contact us.

Amanda Finn
Tel: 01622 678341
Email: a.finn@gullands.com

Laura Claridge
Tel: 01622 678341
Email: l.claridge@gullands.com

This newsletter is intended to provide a first point of reference for current developments in various aspects of law. It should not be relied on as a substitute for professional advice.

Gullands Solicitors
www.gullands.com

16 Mill Street Maidstone Kent ME15 6XT
mailbox@gullands.com 01622 678 341

