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With the UK economy expected to 
grow at the fastest rate since the 
Second World War, the M&A market 
is seeing a lot of activity and it isn’t 
just confined to The City. 

As the UK puts both the pandemic and Brexit 
behind it, the food and drink sector here in the 
South East has enjoyed significant support over 
the last 12 months from people keen to buy 
from local producers and with a surge of people 
keen to move to the coast and countryside, it 
has the potential for a buoyant future.

Buying or selling a business whatever its size 
can be complex and here at Gullands, our team 
will guide you through the whole process.   This 
guide highlights some of the common areas you 
may encounter and considerations to make.

Share Acquisition and Sale

Shares of a company are bought and sold 
between existing shareholders or by new 
shareholders under a share sale agreement.  
The key features of a share sale agreement 
should include:

• Agreement to sell and purchase
• Conditions precedent
• Consideration (and any adjustments)
• Warranties and indemnities
• Restrictive covenants
• Completion and
• Tax

There are of course advantages and 
disadvantages of a share acquisition and sale. 

For the seller, selling shares has a number of 
advantages including:

•  Where the entire issued share capital of the 
company is being sold, the seller will benefit 
from a clean break. For the buyer, this means 
that the company is being acquired with 
everything in it, including its assets, liabilities 
and trading history.  As a consequence, the 
buyer will usually require comprehensive 
protection from the seller in the sale 
agreement in the form of warranties and 
indemnities.

•  The seller will pay capital gains tax (assuming 
it is over the current tax-free threshold) 
on the disposal of shares and they may be 
able to claim Entrepreneurs’ Relief if certain 
conditions are met.

M&A market hots up
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Advantages for the buyer often include:

•  Buying the shares in the target company 
maintains the continuity of the business, as 
there is no need to legally transfer the assets, 
property or employees of the business.

•  The target company continues as before 
which can simplify the tax positon for both 
the buyer and seller ;

There are of course also disadvantages on the 
sale of shares:

•  The buyer will need to carry out a detailed 
due diligence process as the company will 
continue to be liable for pre-completion 
liabilities.

•  The warranties and or indemnities required 
by the buyer in the sale agreement, will 
typically be more comprehensive.

•  The overall costs of the transaction for both 
the buyer and seller are likely to be higher.

•  Stamp duty will be payable calculated as 0.5% 
of the consideration.

When there is an agreement in principle 
reached between the seller and buyer, it is 
advisable for the parties to enter into a heads  
of agreement.

The heads of agreement typically contains the 
essential terms of the transaction which forms 
the basis for drafting the legal documents.  The 
heads of agreement are generally not legally 
binding, with the exception of any provision for 
an exclusivity period, in which the seller agrees 
not to negotiate with any other potential buyer, 
and confidentiality provisions for the benefit  
of the seller.

If not dealt with in the heads of agreement, it is 
advisable for the seller to have a confidentiality 
agreement in place prior to the buyer 
commencing their investigations or due diligence 
in relation to the company.

The sale and purchase agreement is different for 
every deal, but often covers:

•  The consideration due on the sale of the 
shares, which can take a variety of forms, 
for example, cash, shares or debt.  The main 
factors dictating this will be the tax strategy 
of the seller and the ability of the buyer to 
finance the purchase.

•  An earn-out arrangement where all or part 
of the purchase price is calculated based on 
the future performance of the business.  The 
seller will therefore need suitable protection 
in place to ensure that the proper operation 
of the business is maintained.

•  The administrative details that need to take 
place at completion including payment of 
the purchase price, the transfer of the shares, 
appointment/resignation of directors, the 
release of bank security and the release of 
the seller from any personal guarantees given 
to support the obligations of the company to 
third parties.

•  Arrangements for any adjustments to the 
consideration payable under which the 
buyer will pay a provisional sum in respect 
of the purchase price at completion and 
that this sum will be adjusted following the 
preparation of completion accounts.  The 
purchase price is sometimes increased or 
decreased if the net assets are greater or less 
than expected. Other adjustments to the 
price paid may also be made.

•  The warranties and indemnities to be given 
by the seller to the buyer in relation to 
various aspects of the affairs of the company. 
These provide the buyer with a remedy if 
a warranty is breached.  A disclosure letter 
will also be required from the seller setting 
out details which are inconsistent with the 
statements made in the warranties. Generally 
anything fairly disclosed in the disclosure 
letter will prevent the buyer from making a 
claim for breach of the warranties. It usually 
won’t affect a price adjustment provision or 
any indemnities.

•  Any limitations on the ability of the buyer to 
make a claim for breach of the warranties 

against the seller. Claims may be subject to a 
certain minimum and maximum value and to 
a limited time period following completion.

•  The seller will be expected to give a tax 
covenant in relation the company’s tax affairs. 

•  Restrictive covenants protect the buyer from 
the seller setting up a competing business 
and or approaching customers/suppliers and 
employees of their former company.

•  Where the deal is funded by a third party, 
or through a loan, the lender will usually 
take security over the company and/or its 
business.  A seller may also wish to take 
security if the purchase price is to be paid 
in instalments over a period of time post 
completion. Security is typically in the form 
of a debenture, mortgage or personal 
guarantee.

Where the buyer is more than one person, 
the shareholders’ relationship in respect of the 
company post completion should be covered by 
a shareholders’ agreement.

Management Buy Ins and Outs:

Typically, external finance is needed for 
whichever form of buy-out structure is chosen, 
as it is unlikely that the managers will have 
sufficient funds to complete the deal themselves. 

These types of transaction normally involve a 
management team setting up a new company 
which then acquires the business or shares 
of the existing business. Funding for the new 
company is typically from:

• External funding from a bank or other lender.
•  Investment from a third party by loan and 

share capital.
•  “Funding” by the “exiting” majority 

shareholder, where the consideration for the 
business or shares of the target is made on a 
deferred basis.

There is clearly much to consider with M & A 
activity and for further details contact Sarah 
Astley s.astley@gullands.com 
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Trusts are a way to hold assets 
on behalf of or for the benefit of 
another person and they are a way 
to help preserve assets or wealth 
for a family, so how do you know 
if one is right for your family and 
how do you set one up?

Assets or money put into a trust is owned 
by the trust and not the individual, however 
you can retain control of what happens to it. 
Most people set up a trust to ensure there is 
support for their children and grandchildren 
in the future when they are not around. It 
can also help to pass on assets and money to 
them when they are of an age not to waste it 
or to help provide care and financial security 
for them if they have a disability or a health 
concern. Trusts also help to ringfence assets 
from a relationship or business breakdown and 
they can help with inheritance tax planning. 

The most common type of trust used is a 
discretionary trust and both income and capital 
can be paid to one of more of the beneficiaries 
at the discretion of the trustees. This is more 

flexible if the specific needs of the beneficiary 
are uncertain.

Other types of trust include a Wills trust which 
is commonly used by couples to split ownership 
of the family home if they own it as tenants 
in common. Instead of leaving their share to 
the remaining spouse they each leave it to a 
trust which comes into being following the 
death of the first partner. There could be some 
Inheritance Tax benefits to this type of trust and 
it can also help to ring-fence the deceased’s 
share from future care home assessments.

A life interest trust may be used to help avoid 
disinheritance in the future. For example, 
if a partner dies leaving children from the 
relationship, they are likely to expect to 
inherit some of the family estate in the future. 
However, if the surviving partner remarries and 
does not make a provision for their children 
in their Will, there is a chance that their new 
spouse will inherit everything. This can also help 
to avoid a future inheritance dispute. Typically, 
with a life interest trust a share of the family 
home is left to the children and the spouse is 
able to carry on enjoying the right to live in 
the property. This type of trust will not exempt 

your home from being taken into account by 
a local authority when calculating assets and 
assessing your care home costs.

A disability trust is often used to provide for 
the future needs of children with physical and 
mental disabilities to ensure their finances and 
interests are looked after one their parents 
have passed away. 

A personal injury trust is commonly set up 
following a personal injury award being made 
and it will protect the assets for the person 
during their lifetime for their benefit. 

There are a number of other considerations 
to take into account with all of these different 
trust structures and you are advised to take 
legal advice first as every family situation will 
be different and it is important that the legal 
wording needs to be precise, especially when 
choosing trustees who will look after the assets 
on behalf of the beneficiaries.

We are happy to guide you through choosing 
and setting up any type of trust.

Alex Astley can be contacted at a.astley@
gullands.com 

Is a trust right for 
your family’s future?
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An estimated 29m people regularly 
walk in the UK and many more have 
been accessing the countryside over 
the last year due to the pandemic. 
This is likely to increase further this 
summer with the tight restrictions on 
foreign travel and more day visitors 
to the countryside looking to escape 
from towns and cities.  

Landowners with a public right of way through 
their land may have concerns about its use, 
especially if that land use is now for viticulture and 
some routes which might have had very little use 
in previous years could now be busier.  There are a 
number of different types of right of way, so what 
are the rights of those allowed to use it?

In England and Wales, a footpath is a public right of 
way for pedestrians and they are allowed to walk 
their dog as long as it is kept under close control. 
Prams, pushchairs or wheelchairs can also be used  
on a footpath.

There are other types of public rights of way:

Bridleways are for use by walkers, horse riders and 
cyclists, but cyclists are expected to give way to 
walkers and horse riders. 

Byways are open to motorists, cyclists, horse riders 
and walkers and vehicles using them must be 
registered, taxed, insured and have a MOT.  Vehicle 
users must also have a valid driving licence.

Restricted byways are open to cyclists, horse riders, 
horse and carriage users and walkers but exclude 
use for motor vehicles and motorcycles.

Public Rights of  
way and your land

Vineyard owners may encounter 
disagreements with neighbouring residents 
or landowners and if such disagreements 
can’t be resolved amicably, they can become 
time consuming, costly and also sour any 
future relationships. Disputes can also lead 
to negative media coverage and vicious social 
media campaigns which may cause longer term 
damage to your brand and reputation. 

Land disputes in particular can be complex to resolve. 
Whilst the Land Registry has a record of all registered 
land, unfortunately title plans don’t always accurately 
reflect the physical boundaries ‘on the ground’.. This 
can occur where plans attached to (most notably 
historical) title deeds may not have been mapped 
clearly or some of the physical features which help 
to identify the extent of the land and boundaries in 
particular could have been removed over time. Your 
solicitor can make an application to the Land Registry 
to amend or update title plans but this can be a time 
consuming and costly processes. There is no guarantee 
of success and the outcome of any such application is 
dependent on the documentary and other supporting 
evidence available, as well as the co-operation (or lack 
of) of any adjoining or neighbouring landowners. 

Where land is unregistered or if you apply to register 
land you think you own only to find out someone 
else has registered it in their name, then it may lead 
to a dispute over ownership. In such circumstances, 
proof of ownership will be key and you should seek 

to locate the relevant deeds and documents proving 
your ownership as quickly as possible. If you realise 
that any of your land is currently unregistered or you 
think it is registered incorrectly at the Land Registry, 
it is strongly recommended that you seek legal advice 
about your options regarding first registration (in the 
case of unregistered land) or rectification in the case 
of registered land.

Ask your solicitor to check your deeds and documents 
to confirm what land is registered and depending on 
the circumstances, what options are available to you.

It is common for disputes over boundaries to be 
triggered when land is sold, when it is fenced, when 
building work is proposed or undertaken or when 
land ownership is transferred to a new generation.

Where a boundary is unclear or poorly marked 
on a title plan or old map, it is worth noting that 
the General Boundaries Rule may apply. To avoid a 
boundary dispute, it is worth in the first instance 
having a chat with the neighbouring landowner to try 
to agree the issue amicably. If the disagreement as to 
the exact location of the boundary is over just a few 
inches of land, you should seriously consider whether 
that is worth arguing about as the value of the land 
will be minimal anyway. Of course, you need to be 
sure that if you concede your position then it does 
not cause any access or other serious practical issues 
for you.

In situations where someone else has been using land 
which they don’t own, then they can apply to the 

Land Registry to become the registered proprietor of 
the land if they can prove:

•  They had uninterrupted factual possession of the 
land for 10 years under the Land Registration Act 
2002 (which applies to registered land) or 12 years 
under the old regime which applies to unregistered 
land and registered land where the period of 
possession ends before 13 October 2003. 

•  They also need to prove they had intention to 
possess the land during this period. 

On receiving any such application, the Land Registry 
will contact the paper title owner of the land (if 
registered) and give them the opportunity to respond. 
However, if no decision or agreement is reached 
within a specified time limit (typically 6 months) then 
the case will be referred to the Property Tribunal.

If discussions fail to help you to reach an agreement, 
then expert help such as a chartered surveyor or 
arbitrator can help, along with alternative dispute 
resolution and mediation. 

Catherine Lloyd comments: “Taking action to avoid a 
dispute is advised and where vineyards and landholdings 
may have been in the same family ownership for 
generations then checking your land is registered correctly 
is an excellent starting point. We are happy to advise on 
any issues of landownership or the options available to 
you where the parties have failed to reach agreement.”

To discuss further contact Catherine Lloyd at 
c.lloyd@gullands.com 

How to avoid land disputes

Whitehall Place
47  The Terrace
Gravesend
Kent   DA12 2DL
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Public rights of way across your land must be kept 
unobstructed and footpaths on the edge of a field 
must not be ploughed.  Footpaths can be ploughed 
where they cross a field but a minimum width of 
one metre must be made available to walkers within 
14 days of ploughing and landowners must restore 
footpaths after ploughing.

Crops cannot be grown on a public right of way 
however grass can be grown for hay and silage.  Dairy 
bulls over 10 months are not allowed to cross a field 
with a public right of way.  Gates and styles have to 
be put up with the permission of your local authority.

You cannot put up signs which mislead or prevent 
people from using a public right of way and you 
cannot harass, intimidate or prevent members of the 
public from using a public right of way. 

Permissive paths are not rights of way but paths which 
a landowner has given the public the permission to 
use.   The permission may be granted on a long-term 
basis but it can be withdrawn at any time.

If you own land with a public right of way and have 
concerns about how it could affect your viticulture 
or farm operations, have questions about the 
purchase of land with a footpath or public right of 
way, permissive footpaths or issues about accessing a 
neighbour’s land, get in touch with our team today.

Sarah Walkden is an Associate at Gullands Solicitors 
s.walkden@gullands.com 


