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Contractor
protection against
employer insolvency
It is essential for contractors to learn
from the lessons such as the Carillion
collapse and review their existing
business model, to protect against
employer insolvency.
There are three stages to consider, firstly
when negotiating a building contract, secondly
during a project and finally when the employer
goes insolvent. How much agreement can be
reached may depend not only on the bargaining
power of the parties, but also on the third
parties involved – for example a bank providing
the employer with development finance.

There should be specific clauses allowing
termination on insolvency, and the definition
of insolvency should be wide. Insolvency is not
automatically a repudiatory breach of contract
at common law.
The contractor should make provisions in
its own sub-contracts, supply contracts and
professional appointments. A “pay when paid”
clause limited to employer insolvency could
be included in such agreements because
the Construction Act 1996 Section 110(1B)
confirms that pay when paid clauses in cases
of upstream insolvency are excepted from the
prohibition on conditional payment clauses.

Contract Provisions
There are a number of Payment Provisions a
contractor should consider requesting in the
building contract, to include an escrow account,
weighted stage payments, advance payment,
a project bank account and direct payment by
a funder.

To ensure there is a properly drafted Retention
of Title Clause. This reserves the contractor’s
rights over materials used in the project but is
generally ineffective once the materials are fixed.

If the employer becomes insolvent, any
Retention Monies may be difficult to recover,
so consider a Retention Bond or Retention
Trust Account.

During the Project
Look out for early warning signs of employer
insolvency, such as rumours, redundancies,
unexpected or unexplained omissions from
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Parent company guarantees and payment
security bonds can also be considered.

the project, suspension of the project, filing
accounts at Companies House late and failing
to maintain insurance.
The contractor should also ensure regular
and complete invoicing, strict compliance with
the building contract and consider starting an
adjudication before the employer’s insolvency.
This could make the difference between
securing payment before insolvency and ending
up in a queue of unsecured creditors.
Once the Employer is Insolvent
Ensure that it is not just a rumour. Ensure that
plant equipment and materials are secured and
review payment obligations with sub-contractors,
consultants and suppliers. Notify relevant parties
of any retention of title clause and carefully
identify all goods and materials on site not
incorporated into the project. Do not terminate
the contract without considering the situation
carefully, as other parties such as a funder may
wish to complete the project using the contractor
by novating the original contract or entering into
a new arrangement with a contractor.
David Brown can be contacted at
d.brown@gullands.com
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The HSE’s Sector Plan for
Construction Health and Safety –
2 years on
This article looks at the
Health & Safety Executive’s
enforcement priorities and
the statistics behind them.
We illustrate these with
recent sentencing examples and initiatives which respond
to HSE concerns.
The priorities and the statistics behind them
In 2018-19 construction accidents claimed
the lives of 30 workers and 7 others. This is a
terrible toll, but is dwarfed by the number of
deaths caused by ill health. The HSE puts these
at 1,100 per annum due to the likes of silica
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dust, UV, diesel exhaust and painting. A study of
suicides reveals 450 construction workers took
their own lives in 2016 – three times the national
average for men. Asbestos exposure claimed
another 2,600 lives. In light of these statistics, the
HSE’s sector plan of 2017 set out to:
-	Embed the principles of the Construction
(Design & Management) Regulations 2015
- Reduce lung disease, MSDs and stress.
- Support small businesses to manage risk.
Embedding the Principles of CDM
Principal contractors under CDM are often
prosecuted over failings in planning, managing
and monitoring under Reg 13 CDM. Clients
also have duties, including making suitable
arrangements for managing a project, but
prosecutions are rare. There was one recently
however, involving poorly planned demolition

works. The HSE commented that the CDM
client (a developer called TGD) set the tone on
site by its lack of arrangements to ensure the
demolition was safe or to ensure the principal
contractor was complying with its legal duties.
We represented a principal contractor in
2017, where a powerful CDM client “called
the shots” on site. Rather unfairly in our view,
it was only the principal contractor who was
prosecuted. We are therefore glad that the
HSE acknowledges the influence that a client
can bring to bear on a project - and will
prosecute where that influence can be shown
to have impacted on safety.
CDM is also about design. Can design make
a project safer?
- 	Researchers at Glasgow Caledonian
University have found half of construction
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to be done at ground level, but ended up
being done at height, with the result a man
fell 34 metres and died.
The HSE cites the statistics above and more
days being lost from ill health than injury to
support their “push” on ill health.

Construction
contracts ruling

To illustrate, a prosecution for failing to control
vibration risk would once have been unusual,
perhaps resulting in a fine of £10,000 - £20,000.
However, following new sentencing guidelines,
such failings led to a £200,000 fine in Asset
International. Recently Places for People were
fined £600,000 after five employees developed
hand-arm vibration syndrome (HAVS).
Similarly Go Stonemasonry were fined £18,000
over insufficient dust extraction, leading to an
employee contracting silicosis.

A ruling by The High Court in
Rabilizirov v A2 Dominion London
Ltd 2019 has upheld an earlier
County Court ruling and should
serve as a warning to sub-contractors
and their potential liability to others,
including liability for loss of rental
income caused by defects in the work
they carry out.

Workplace Health

The sector plan commits HSE to promoting
a Construction Health Risk Toolkit (CHeRT)
described as a self-assessment tool for
managing health risks. The aim is to get
employers to approach a health risk in the
same way as safety risk.
Supporting Small Businesses with Risk
Management
The sector plan says most fatalities involve small
businesses and nearly half of all reported injuries
occur in refurbishment activity. In a terrible
example of this, two migrant workers died after
paint thinners ignited, which they had been
given to remove old carpet tiles. The owner
and director of the refurbishment contractor,
Simon Thomerson, was convicted under Section
3 (1) HSWA and sentenced to eight months
imprisonment. Investigations found Thomerson
gave no thought to whether the thinners could
be used safely. A cursory risk assessment would
have identified the danger.
accidents relate to building design. They
have responded with a new digital design
aid to predict risks and prevent the same old
mistakes that cause accidents and ill health
from being repeated. The 2018 construction
sector deal on Industrial Strategy echoes
this, predicting such technology and building
information modelling (BIM) will lead to
safer-designed buildings with better safety
materials and building safety systems.
- 	Chartered RIBA members must now pass
a new health & safety test to equip them in
their design role (which may include that of
principal designer under CDM).
- 	CONIAC Work at Height Group calls for
more offsite production to avoid working at
height. A case which the writer was involved
in illustrates why this matters. Workers had
to fix gratings to a frame. It was supposed

The HSE’s leadership and worker involvement
toolkit (LWIT) is intended to help small
businesses improve their health & safety
performance and doing this will bring additional
benefits to… overall business and business
performance and productivity. See the five case
studies on the LWIT pages of the HSE website.
Anyone unconvinced by the business benefits
of improving health & safety should bear in
mind that non-compliance has a cost as well.
The HSE’s latest construction statistics put this
at a colossal £1.2 billion per year, based on 2
million working days lost. Of these 81% were
due to ill health, not accidents, hence HSE’s new
focus on the “health” part of health & safety.
Andrew Clarke can be contacted
a.clarke@gullands.com

In this case A2 Dominion London Ltd are
property developers who own the freehold
of a building and they employed the contractor
Durkan to carry out work. A2 had also sold
a lease to the claimant Rabilizirov.
Durkan employed a sub-contractor (GCL)
to carry out the work and in both the
contract and the subcontract there was an
indemnity clause in favour of the employer
and the contractor.
The Court upheld the earlier decision that the
contract and sub-contract indemnity clauses
covered liability incurred by GCL to Durkan
and in turn Durkan to A2 Dominion.
This once again highlights the need to have a
contract in place with all parties when carrying
out any building works and the importance of
an indemnity clause, which allocates risk for
claims for loss or damage and costs between all
of the contracted parties.
It is important for sub-contractors to
understand the level of indemnity they may
be providing as these clauses are becoming
very detailed in JCT standard contracts and
for their employer to ensure that an indemnity
clause is included and defines the full extent of
losses covered.
It is therefore always sensible to take legal
advice before signing any construction contract
to understand your future liability or if you
need to make sure specific provisions are
included and worded accordingly.
David Brown can be contacted at
d.brown@gullands.com
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VAT Domestic
Reverse Charge
on Construction
Services
What is happening and when?
The new VAT “domestic reverse charge” (DRC) was
meant to go live on 1st October 2019. However
it was delayed by HMRC who said that most
businesses were not prepared for the changes. The
new implementation date is 1st October 2020.
The DRC will be the most significant change to VAT
in construction services in 30 years. From the new
date, sub-contractors in a CIS chain of supply will
cease to collect VAT from other contractors. In its
place a reverse charge system will apply. This makes
the buyer of the sub-contractor’s service liable for
VAT accounting in place of the supplier.
Why the Change?
It is now widely known that HMRC are implementing
the change to combat VAT ‘missing trader’ fraud in
the sector which is estimated to cost the Treasury
£100m per annum.
What services will be affected by the DRC?
The scope of the new legislation is wide and based
on the definition of “construction operations” for CIS
purposes. It encompasses construction services and
associated goods supplied by contractors working
on the construction, alteration, repair, extension or
demolition of buildings and civil engineering works.

The position as an ‘end user’ may not be obvious to
a building contractor and therefore the “end user”
needs to declare its position.

applied – relying on the supplier to get this right
is not an option due to the risk of any incorrectly
charged VAT being non-reclaimable from HMRC.

Practical Implications

Construction contracts should be drafted to include
these changes in the terms and conditions.

VAT-registered sub-contractors who work exclusively
for main contractors will cease to collect VAT on
their services. The right to reclaim VAT on costs is
unaffected and will result in regular VAT repayments
being due from HMRC. This will be a burden on cash
flow for sub-contractors who may wish to consider
monthly VAT returns from October 2020.
Whereas the cash flow position of main contractors
should improve. They will cease to pay VAT to
subcontractors and will instead self-account for VAT
on these supplies, reclaiming this VAT under the
normal rules at the same time on a VAT return.
Preparation
Businesses will need to adapt their accounting
systems and invoicing procedures and train accounts
staff to identify when the reverse charge should be

Verifying the VAT and CIS status of customers
Before applying the reverse charge you need to
confirm your customer is registered for VAT.
You do not need to verify the CIS registration of
existing customers if your contract is within CIS but
you should ask new customers to provide details of
their registration as a contractor for CIS purposes, or a
copy of their CIS verification of you, and retain these.
HMRC recommends using the CIS verification system.
Sue Rathmell is VAT Director at mha Macintye
Hudson and can be contacted at sue.rathmell@
mhllp.co.uk

What is excluded from the DRC?
•	Professional services of architects, surveyors and
lawyers
•	VAT must continue to be charged on separate
supplies of only goods
•	Employment businesses supplying staff and who
pay temporary workers are excluded
• Supplies of contractors’ services to an “end user”
•	Zero rated services (i.e. new dwellings and RRP
projects)
What is an ‘end user’?
End Users are customers who do not supply building
and construction services onwards. This will include
occupiers, retailers, and developers.
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