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In our Summer 2016 edition, we drew 
attention to the case of Burgess and 
Anor v. Lejonvarn. If you remember, Mr 
and Mrs Burgess wanted to have some 
substantial garden landscape work 
done to a high level design. Having 
been quoted a price of £150,000 their 
friend Mrs Lejonvarn, an architect and 
project manager by trade, said this 
was quite expensive and she offered to 
organise a team to carry out the work 
at a lower price. For the early stages 
of the project she would not charge 
for her services as project manager. 
The project was a disaster and costs 
significantly overran.

Even though no contract existed between the 
parties, the Judge concluded that a duty of care 
was owed in Tort as the Burgesses relied upon 
Mrs Lejonvarn’s professional expertise and she 
had accepted responsibility for a significant project. 
The relevant standard was that of a reasonably 
competent project manager and architect.

The case went to the Court of Appeal and 
was reported in April 2017. The professional 
consultant appealed on six grounds, but the 
Court of Appeal unanimously upheld the first 
instance decision.

There were two legal questions arising:-

1.  What was the proper test for establishing a 
tortious duty of care that could give rise to a 
liability for pure economic loss?

2.  Was the Court effectively imposing a positive 
duty to carry out services despite the 
absence of a contract?

The Court decided that the assumption of 
responsibility test was appropriate in cases 
involving a relationship similar to a contract. 

The professional in question had chosen to 
perform services in which case she must act 
with reasonable care when doing so. Whilst a 
building contractor may be liable for defective 
work as a matter of contract law, it is not 
generally liable to third parties for pure economic 
loss in tort which is why the construction 

industry makes use of collateral warranties and 
third party rights. Mrs Lejonvarn argued that it 
was not right for a professional consultant to 
owe a duty of care when the builder that actually 
carried out the work did not. However, the Court 
of Appeal noted that there is a distinction between 
a builder and a professional and quoted from 
a previous case; “It is perhaps understandable 
that professional persons are taken to assume 
responsibility for economic loss to their clients. 
Typically, they give advice, prepare reports, draw 
up accounts, produce plans and so forth. They 
expect their clients and possibly others to act 
in reliance upon their work product, often with 
financial or economic consequences.” 

So this case still remains a cautionary tale. Pure 
economic loss is a particular danger for those 
involved in construction projects where damage 
to the structure itself is not usually recoverable if 
there is no contract with a party responsible for 
the defects.

David Brown can be contacted at  
d.brown@gullands.com 

Duty of Care 
when Performing 
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The Court has set guidance that 
parties must follow when deciding 
whether to challenge the enforcement 
of Adjudicators’ decisions. Essentially, 
unless the parties co-operate in the 
enforcement proceedings to agree 
what the Court will consider, or the 
Defendant has a natural justice or 
jurisdictional challenge, there will be 
no defence to enforcement. Instead, 
a party wishing to argue against 
enforcement must issue Declaratory 
Relief proceedings under CPR 8 
and come within a number of limited 
exceptions that the Court identified. 
Anything else would be considered 
an abuse of process, rendering the 
Defendant liable for indemnity costs.

New Court 
Guidance on 
Adjudication 
Enforcement

The case was Hutton Construction v. Wilson 
Properties and the Judge was Coulson J. 
He got to grips with the encouragement  
he had given in an earlier case that it  
was permissible for dissatisfied Defendants 
to ask the Court for a declaration to 
determine issues of substance which had 
been decided in the adjudication, so long 
as the declaration sought related to short 
and self contained points. This could either 
be done pre-emptively or alongside an 
application to enforce a decision by way of 
summary judgment.

This is different from the Defendant’s right 
to raise a properly preserved jurisdictional 
challenge or challenge based on a breach 
of natural justice, which are not concerned 
with the rights and wrongs of the underlying 
substantive decision.

In Hutton, Coulson J reminded us that 
the Court is unwilling to stray too far from 
the basic principles laid down in the first 
enforcement adjudication case Macob v. 
Morrison, namely that the starting point is 
that if the Adjudicator decided an issue that 
was referred to him and he has broadly 
acted in accordance with the rules of 
natural justice, his decision will be enforced.

Coulson J then explained that there were 
two narrow exceptions to the rule, one 
involving an admitted error and the second 
related to the proper timing, categorisation 
or description of the relevant application for 
payment, payment notice or pay less notice. 

Coulson J went on to say in Hutton that no 
one could have predicted the fairly recent 
proliferation of “smash and grab” cases – 
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adjudication claims based on the argument 
that the other party failed to serve proper 
or timely applications for payment or pay 
less notices thereby automatically entitling 
the claiming party to the sums claimed no 
matter how controversial.

He then went on to review the authorities 
and form the conclusion that where the 
parties are unable to agree as to how 
the Court should deal with enforcement 
proceedings, the Defendant must issue 
a Court application setting out the 
declarations it seeks and the Defendant 
must be able to demonstrate that 
it continues to contest a short and 
self contained issue that arose in the 
adjudication; the issue requires no oral 
evidence; the issue is one which on a 
summary Judgment application it would be 
unconscionable for the Court to ignore.

Situations where it may be appropriate 
include when the Adjudicator has:

•  Construed a contract clause in a way 
that is “beyond any rational justification”.

•  Calculated the relevant time period 
wrongly.

•  Categorised a document (like a payment 
notice) in a way which, on any view, it 
was not capable of being described  
that way.

A Defendant who unsuccessfully raises this 
sort of challenge will almost certainly have to 
pay the Claimant’s costs of the action on an 
indemnity basis, because these applications 
are an abuse of the Court process and 
the Court does not have the resources to 
allow a party to re-run large parts of the 
adjudication in an Enforcement Hearing.

Coulson J concluded by saying that 
it cannot be right in the absence of 
any consent from the Claimant to let 
the Defendant shoe horn into the time 
available at the Enforcement Hearing, the 
entirety of the adjudication dispute as this 
approach would mean instead of being 
the de facto dispute resolution regime in 
the construction industry, adjudication will 
simply become the first part of a two-stage 
process with everything coming back to the 
Court for a review prior to enforcement. 

David Brown can be contacted at  
d.brown@gullands.com 
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Borough of Milton Keynes V. Viridor 

This case involves rectification, which is an equitable 
remedy which corrects a document to reflect the 
parties contractual intentions. Grounds for rectification 
include common mistake and unilateral mistake. 

In this particular case, the Council carried out a public procurement 
exercise for waste recycling in its local area and Viridor was a 
successful tenderer and entered into a 15 year contract. Viridor 
agreed under the contract to make a fixed payment which 
effectively represented rent for an existing recycling facility and a 
variable payment representing a share of Viridor’s profits.

As part of the tendering process, the Council invited two tenderers 
to submit final bids before it selected the successful bidder and the 
documents the Council sent out included an Income Generating 
Payment Mechanism (IGPM) document. When Viridor submitted 
its final bid, it had completed IGPM’s blank spaces to provide that 
the fixed payment would be £500,000 “indexed for inflation”. The 
Council selected Viridor as the successful tenderer on the basis of 
its final tender including the IGPM.

However, the contract documents that were compiled for execution 
by the parties included the older version of the IGPM, which the 

Council had sent out with blank spaces. In particular it did not state 
the amount of fixed payments and made no mention of it being 
indexed to inflation. 

The contract proceeded for some years with Viridor paying a 
fixed rent of £500,000 without indexation and the error was only 
discovered during an audit of the Council’s contract. Viridor denied 
that the fixed payment should be indexed. Court proceedings were 
started by the Council for rectification of the contract by replacing 
the wrong IGPM with the correct version.

The Court found the Council had made out an overwhelming case 
for rectification and held that there had been a common mistake 
justifying it. It also found that the Council was entitled to rectification 
on the basis of unilateral mistake, and rejected the proposition 
put forward by Viridor that the contract’s entire agreement clause 
prevented rectification.

The case underlines the need for care when compiling a contract 
bundle. Those involved in construction industry projects, which can 
produce a large volume of documentation, will appreciate how easily 
mistakes can be made particularly in the final busy period of a tender 
exercise or contract negotiation exercise. It also demonstrates that 
the Court is willing to change a document that is clearly wrong. 

David Brown can be contacted at d.brown@gullands.com 
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