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How to avoid 
your business 
being liable for 
the wrongful 
actions of staff
In a case heard recently at the Supreme Court, 
it was decided that the supermarket chain 
Morrisons was liable for a physical assault 
carried out by one of their employees on a 
customer. On the same day, the Supreme Court 
also found the Ministry of Justice (MOJ) was 
vicariously liable for an injury inflicted on an 
external contractor because of the negligence of 
a prisoner working in a prison kitchen.

Whilst these are clearly two very different sets of 
circumstances, both cases highlight far-reaching 
implications for employers’ liability for unlawful 
acts by their employees while at work. Secondly, 
they also highlight the need for businesses to 
ensure they have sufficient insurance cover, 
provide all essential staff training and have up to 
date internal policies in place which prohibit any 
unlawful actions by their employees.

What does vicarious liability mean?
Vicarious liability means an employer is held 
responsible for the act or failure at work of their 
employee or worker. The important question is 
whether there is a close connection between the 
employee’s duties and their wrongful act. If there 
is, the employer will then be vicariously liable.

A business can also be liable for the wrongful 
acts of non-employees working in its business 
if the courts decide imposing vicarious liability is 
just and reasonable.

In the two recent but very different Supreme 
Court cases, vicarious liability applied because:

The Morrisons case 
An employee of Morrisons racially abused a 
customer, ordered the customer to leave the 
premises and then seriously assaulted him.

The Supreme Court decided Morrisons must 
compensate the customer for his injuries. It 
said the key factors in Morrisons’ liability for this 
employee’s actions were:

•  The function given to the employee by the 
business; and

•  The closeness of the connection between the 
employee’s role and his wrongful conduct.

Here, the employee acted in his assigned role 
to serve customers. The assault was therefore 
sufficiently closely connected with his role for 
Morrisons to be liable.

The MOJ case 
By contrast, this case concerned liability for 
the negligence of a worker who was not an 
employee. A catering manager at a prison was 
injured due to the negligence of a prisoner 
working in the prison kitchen and sued the MOJ 
for compensation. The Supreme Court decided 
that the MOJ was also vicariously liable for the 
prisoner’s negligence because:
•  The prison service chose the prisoners to 

work in the kitchen;

•  The prisoners working in the kitchen were 
integrated into the prison’s operations; and

•  The prisoners’ activities directly benefited the 
prison service.

As the prison service had put the worker where 
there was risk of him committing a negligent 
act, imposing liability on the MOJ was just and 
reasonable.

Both of these cases highlight the need for all 
businesses to ensure that they have measures in 
place to limit the risk of their vicarious liability.

Businesses should do this by:
•  Undertaking a risk assessment for all workers 

in the business;
• Securing relevant insurance cover;
•  Providing all necessary training (including 

health and safety training) to staff and 
workers and volunteers to reduce the risk of 
negligently caused injury; and

•  Adopting a zero tolerance approach to 
aggression or actions putting colleagues or 
customers at risk.
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Juggling the demands of both parenting and a 
busy career are, in theory, less black and white 
choices now, as the law provides much greater 
flexibility for parents.

Employees, both full and part-time, with 26 
weeks’ service have the right to ask for flexible 
working. Flexible working is any working 
pattern other than the normal working pattern, 
so it can involve changes to the hours an 
employee works, and the times or their place 
of work. Employers must consider requests 
in a reasonable manner and they can only be 
refused for one of eight business reasons. 

• The burden of additional costs.
•  A detrimental effect on the ability to meet 

customer demand.
•  An inability to reorganise work among other 

employees.
• An inability to recruit additional employees.
• A detrimental effect on quality.
• A detrimental effect on performance.
•  Insufficient work at the times when the 

employee proposes to work.
• Planned structural changes.

Flexible working can include a job sharing 
arrangement, which is where one job is usually 
shared between two people. This can be a 
really useful arrangement to keep experienced 
employees on the team, whilst ensuring a  

‘full time’ role is still carried out. The employees 
might work alternate days, half days or 
alternate weeks. 

Requests for flexible working must be made in 
writing and should detail the changes they are 
asking to be made, how they think the change 
will affect the business and how the business 
can handle it. It should also have the date the 
request is made and the date they would like 
it to start. This is important as an employee 
is only entitled to make one request in 12 
months. They should also provide a statement 
that this is a statutory request for flexible 
working and if they have made a previous 
request/s, when they were made.

The employer must consider the request in 
a reasonable manner, and should therefore 
arrange to discuss the request with the 
employee as soon as possible. If the employee 
fails to attend two or more meetings without a 
reasonable explanation, then the employer can 
treat the request as being withdrawn.

When the employer meets with the employee, 
they should allow them to be accompanied by 
a work colleague if they wish, especially useful 
if it is a request to share the role as you can 
see how both employees are approaching  
the situation.

The employer should weigh up the benefits 
of the proposed changes with any adverse 

impact on the business and then let the 
employee know the decision as soon as 
possible. You might want to agree to a 
temporary arrangement to see if there is any 
impact but you should agree in advance how 
this will be reviewed and when. You should 
also consider the impact of the change on 
other members of staff and communicate 
the decision to them. It will be important to 
make sure work is allocated fairly so other 
employees don’t feel resentful or see their  
own workload increase. 

The employee has a right of appeal against 
the decision if you decide the request cannot 
be met for one of the eight reasons set out 
earlier. If they want to take further steps, they 
should be directed to use the firm’s own formal 
grievance procedure first to help try and resolve 
the situation. If it cannot be resolved internally, 
the employee may decide to involve a third 
party such as ACAS or by making a complaint 
to an employment tribunal. The employer could 
be ordered to reconsider the request and to pay 
the employee compensation.

Flexible work arrangements can have many 
benefits for the business, such as increasing 
productivity, helping to attract employees, 
reducing absenteeism, employee turnover  
and boosting morale and commitment. 

Job sharing and other options 
for return to work after maternity leave
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Quick 
reference 
section
Statutory minimum notice periods: 
An employer must give at least: 
•  One week’s notice to an employee 

who has been employed for one 
month or more but less than  
two years.

•  One week’s notice for each complete 
year of service for those employed for 
more than two years.

•  Once an employee has more than  
12 years service the notice period 
does not extend beyond 12 weeks.

National Minimum Wage
(From October 2015)
16-17 £3.87
18-20 £5.30
21-24 £6.70

National Living Wage  
from April 2016 
for 25+ £7.20
Apprentices £3.30

Statutory Sick Pay
(from April 2016)
per week  £88.45

Statutory Shared Parental/Maternity/
Paternity/Adoption Pay
(basic rate) (from April 2016)
£139.58

Statutory Holiday 
5.6 weeks for a full time employee. 
This can include bank and public 
holidays.

Redundancy Calculation
•  0.5 week’s pay for each full year  

of service when age is less than 22.
•  1 week’s pay for each full year of 

service where age during year is 22  
or above, but less than 41.

•  1.5 week’s pay for each full year of 
service where age during year is 41 
and over.

Calculation is capped at 20 years. 
Maximum week’s pay is capped for 
dismissals after 6th April 2016 under the 
Statutory Scheme at £479.00

Staff issues when 
buying a business
The main problems new business owners focus their attention on tends to be related to financial issues, 
such as the business’ profitability, or operational ones, such as having a viable business plan. Staff risks 
should also be evaluated carefully, as they can often take significant amounts of management time to resolve 
or they may cause damage to the business’ reputation.

The following areas tend to crop up the most in relation to staff issues:

TUPE
TUPE Regulations may apply, depending on how the deal has been structured and if the buyer is taking 
over employee-related liabilities on completion. The TUPE Regulations also impose certain obligations on 
both the buyer and seller to exchange information and consult with affected employees. It is important to 
understand the impact of the Regulations and to ensure that the agreement apportions risk and liability 
appropriately for the transaction. If redundancies are to be made, you should consider if these will be pre or 
post-completion. 

Employment terms
At the beginning of discussions, you should identify who all the key staff within the business are and 
review their current employment contract terms. One of the most important points is to consider if their 
contract contains adequate protection against them taking the business’ clients or intellectual property 
if they were to leave. If they don’t have robust confidentiality, intellectual property and post-termination 
restriction clauses, you may want them to sign up to new contracts as a condition of completion.

Self employed?
The UK courts and tribunals have been increasingly challenging a business’ own designation of 
individuals who are providing services as self-employed contractors, rather than employed staff. The 
label given in the contract is only part of this as it is important to look at how the working arrangements 
operate in practice. It is also worth assessing whether there is any current incorrect designation by the 
business that could expose it to tax risks or employee status-based claims in the future, to ensure these 
risks are taken into account in the deal.

The right to work
Immigration has ever more stringent penalties for those businesses that get it wrong. In addition to 
checking that all current staff have the right to work in the UK and that the checks have been completed 
and documented correctly, you should also check whether the business has previously been subject 
to any civil penalties or prosecution. If it has, this may enable the Home Office to take more intrusive 
steps, such as temporarily closing the business, which could have a devastating impact on the business’ 
reputation and customer relationships. 

These are some of the main issues that are likely to come up with any business sale. It is always best to 
be prepared to take specialist advice as soon as possible. 
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The Government last year carried out a 
widely publicised consultation, Closing  
the Gender Pay Gap, and it has now 
published draft regulations setting out 
the framework for the new gender pay 
reporting requirements.

The regulations are intended to come into 
force in October 2016 with the first reports to 
be published in April 2018, based on the pay 
rates in April 2017. So who will be affected by 
the new rules and responsibilities on reporting?

Employers who are in the private and 
voluntary sector with 250 or more employees 
will be required to publish pay reports 
regarding their ‘relevant employees’. A 
relevant employee is someone who ordinarily 
works in the UK and whose contract of 
employment is governed by UK legislation. 
The self-employed are outside of the scope 
of the regulations, meaning recruitment 
companies who engage agency workers 
other than on a contract of employment will 
not need to include the agency workers  
in a report.

There is a fair amount of detail which will also 
need to be included in the reporting:

•  The differences in the average gross hourly 
rate of pay between male and female 
employees.

•  The difference in the median (middle) 
gross hourly rate of pay between male and 
female employees.

•  The difference in average bonus pay 
between male and female employees 
during the previous 12 months.

•  The proportion of male and female 
employees who received a bonus during 
the previous 12 months.

•  The number of men and women in each 
quartile of the employer’s pay distribution.

Aside from the facts, employers don’t have 
to provide any explanation alongside the 
numerical information, break down the 
pay rates into different roles or differentiate 
between part-time and full-time employees. 
Many employers are likely, however, to want 
to provide their own explanation of the 
results, especially to staff, and if there is a 
clear gender pay gap.

Employers must publish the full pay report 
on a searchable website every year and 
are required to retain this information online 
for three years. The report must also be 
uploaded to a government website.

A public database will be produced to ‘name 
and shame’ those employers who do not 
comply with the rules. The Government 
has also said it will publish league tables to 
highlight the best and worst gender pay gaps 
and have indicated that this may be broken 
down by sector. There will also be a review 
of whether civil penalties for non-compliance 
should be introduced.

Employers may want to consider carrying out 
their own informal pay audit before April 2017 
and collect the required information to judge 
what effect this may have on their business.  
It will also indicate if any gender pay gaps 
exists within the business and give time 
to address this before the public reporting 
begins. Employers should ensure they 
are ready to publish the reports as non-
compliance or delay is likely to be damaging 
for both public and employee relations.

The gender 
pay gap, 

what’s 
new?
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