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The Royal Institute of Chartered Surveyors (RICS)
defines Project Monitoring as “protecting the client’s 
interest by identifying and advising on the risks 
associated with acquiring an interest in a development 
that is not under the client’s direct control”.  Where 
the borrower is procuring a significant real estate or 
infrastructure project, a funding institution, bank or 
purchaser providing finance may engage the services 
of a Project Monitor. 

A recent case in the Technology and Construction Court 
has highlighted issues relating to a Project Monitor’s 
liabilities and also those of a third party firm of surveyors. 
The Claimant was the Bank of Ireland.  In 2008 it lost 
over £8 million when a developer to whom it had lent 
money to build a tower block in Manchester containing 
130 residential apartments went into administration.   
It sued the Project Monitor that it had engaged to  
advise it in relation to the development, and they in  
turn joined a third party whom the Bank had engaged  
to value the property as security for its loan. 

The Project Monitor paid the Bank £3.35 million plus 
costs in settlement of its claim and then made a claim  
for contribution under the Civil Liability (Contribution)  
Act 1978 against the surveyor who valued the property.  
The claim was unsuccessful because the Project Monitor, 
Faithful and Gould, were unable to prove that a negligent 
valuation had caused the Bank’s loss despite the breach 
of duty within the scope of the liability of the Valuer, CBRE. 

The Courts have rarely considered the Project Monitor’s 
role so the judgment which is wide ranging and looked at 
Faithful and Gould’s failures concerning off-site materials 
and vesting certificates is interesting. 

The Bank made a number of allegations against Faithful 
and Gould.  They said that they failed to draw attention 
to the lack of any formal contract between the Developer 
and Contractor, and that they should have advised  
that the Developer did not have sufficient expertise.   
It was also said that they failed competently to quantify  
the Developer’s expenditure particularly in regard to  
off-site material.
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The Judge found that if Faithful and 
Gould had given proper advice to the 
Bank, they would have advised them to 
allow no more than 50% of the claimed 
costs of the off-site materials at a 
particular point in time.  Also that they 
ought to have satisfied themselves that 
the first vesting certificate provided by the 
Developer was in the form that had been 
approved by the Bank’s solicitors. 

The Judge was not convinced by 
arguments relating to lack of formal 
contract and expertise. 

There was no proper verification of 
materials and no good reason given why 
the Developer had chosen to tie up such 
a large amount of much needed cash in 
the advance purchase of materials. 

Project Monitors and Quantity Surveyors 
should be cautious when certifying materials, 
particularly if they are aware that one or more 
of the parties may have financial problems. 

For more information please contact  
David Brown at d.brown@gullands.com



   

Whilst contracts for labour can be drafted to 
provide for self-employment as opposed to 
employee or worker status, in cases of dispute 
it will not only come down to what the contract 
says, but what actually happened during  
the contract.  

The question as to whether an individual is 
an employee comes up time and again in 
Employment Tribunals and it is not always easy 
to answer.  The contract may be disregarded 
as a sham if it does not reflect the reality of the 
working relationship.  There are lots of factors 
which indicate employment, and it is impossible 
to list a clear set of definitive criteria.  Even if 
an individual is found not to meet the threshold 
for employment, then he may nonetheless 
be found to be a worker, as opposed to an 
independent contractor.

The category of ‘worker’ falls somewhere 
between employment and self-employed 
status.  Whilst worker status does not carry 
unfair dismissal rights, it does include the  
right to be paid holiday.

The situation usually becomes an issue when 
an individual who is supposedly self-employed 
is let go, and then in response lodges a claim 
for unlawful deductions from wages or unfair 
dismissal, trying to establish that although the 
contract may say one thing, they are in fact an 
employee or failing this, a worker.

So what can you do to protect yourself 
from this situation with a disgruntled 
‘subcontractor’?

Firstly have a written contract in place which 
clearly defines the role and then make sure  
that you act in line with the contract.

According to case law, the three key 
characteristics of employment are mutual 
obligations, personal service and control.   
This basically means that the company is 
obliged to provide regular work and the 
individual is obliged to be personally available 
to do the work.  The company controls what  
the individual does, how and when they do it.    

There are other elements indicating employment 
status such as exclusivity, where the individual 
needs permission to work elsewhere.  As to pay, 
payment of a fixed amount regularly, irrespective 
of completion of a task will point to salaried 
employment.  They may receive benefits such as 
a pension.  Integration is relevant, for example a 
company e-mail address or business card and 
the wearing of a company uniform, and may 
point towards employment status.

It is well known that the power to send a 
substitute to a job implies self-employment.  
Whilst we can draft a contract confirming  
that the individual can send a substitute,  
this is often not an attractive proposition to 

companies.  If in reality there is no intention 
to allow the individual to send someone in 
their stead, then the clause may not be taken 
into account by a Tribunal when assessing 
employment status.  The clause can be drafted 
so that the company has the power to veto 
the choice of substitute, but this can make the 
situation less clear.

The tax position is an indicator, but is not 
conclusive.  In a construction context  
(a contract relating to construction operations, 
which is not a contract of employment) the 
Construction Industry Scheme applies, and 
employers need to verify contractors’ status 
under the Scheme, and pay accordingly.  
There is not time here to go into the ins and 
outs of the Scheme, but it is the employer’s 
responsibility to ensure that the employment 
status of their contractors is correct and there 
are various penalties under the Scheme for 
getting it wrong.  Whether an individual is an 
employee is a matter of law and depends on 
the facts and the terms of the agreement.   
In qualifying contracts, a subcontractor should 
only be paid gross following verification of the 
individual’s details.   

It is always sensible to seek advice at the outset 
to ensure that the relationship is correctly 
defined and recorded to avoid issues later.

For further advice contact Laura Claridge at 
l.claridge@gullands.com

Subcontractor or employee? 
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Most contractors at the end of a project and at the 
contractual time for the issue of the Final Certificate try 
and reach a sensible agreement through negotiation with 
the Contract Administrator on financial matters.  However, 
standard JCT forms of contract have a clause which deals 
with the effect of the Final Certificate.  For example, see 
clause 1.9 of the JCT Intermediate Building Contract. 

The clauses amongst the contracts in the JCT suite are 
different but in short they say that unless challenged the 
Final Certificate is conclusive evidence of a broad range of 
matters.  These include all extensions of time that have been 
given, that any necessary effect has been given to all of the 
terms of the contract that require additions to, adjustments 
of or deductions from the Contract Sum. 

There are some exceptions, and the clause will not apply 
in respect of fraud, but to a very great extent unless the 
Final Certificate is challenged by adjudication, arbitration 
or court proceedings before or not later than 28 days after 
the Final Certificate has been issued (in the case of the 
JCT Intermediate Building Contract) then the contractor 
will lose the right to make any challenge to most of the 
financial decisions already made.  This would mean that 
any liquidated damages already levied could not be 
disputed, and any decisions already made by the Contract 
Administrator in relation to direct loss and/or expense would 
also be final.

We suggest the best way a contractor can protect their 
position if negotiations are still continuing is to try and agree 
with the Employer an extension of the period of time by 
which the clause kicks in – for example a further 28 days 
or longer.  This would save the contractor from having to 
issue immediate formal legal action and give more time for 
sensible negotiation.  However, if no agreement is reached 
then the contractor will have to take action.  A Notice to 
Refer to Adjudication will need to be issued or the issue of a 
Claim Form by way of court proceedings or commencement 
of Arbitration. 

It is possible to attack the conclusive nature of a Final 
Certificate in these circumstances but the grounds are 
limited and may not be easy to establish. 

It is also worth considering trying to negotiate an 
amendment to the clause prior to finalising the contract,  
to again allow a greater period of time or even to delete it  
or part of it. 

Sensible amendments to contracts at the outset can 
safeguard a contractor’s position.  A legal review of the 
contract document is unlikely to be disproportionately costly, 
particularly if it is focused on specific areas of potential 
concern.  David or Laura will be pleased to discuss your 
contractual issues. 

Tricky JCT Clause  
for Contractors & 
How to Manage it

David Brown of Gullands is a highly regarded 
contentious construction specialist.  
He regularly advises clients on a range of 
construction matters.

Chambers 2014

exteNsIoNs of tIme  
aNd Loss aNd expeNses 
An extension of time should be granted, under clause 2.28.1 of the JCT 
Standard Building Contract without Quantities 2011, if the completion of 
works is likely to be delayed beyond the completion date due to a relevant 
event that is not the contractor’s fault, such as variations, adverse weather, 
or strikes.  The completion date will be defined in the contract as the date for 
completion or a substitute date if there has been a previous extension of time.  
Whilst a contractor is obliged, under clause 2.9.1.2, to provide a programme, 
the date for intended completion stated on this document is irrelevant when 
considering an extension of time. 

Contractors are allowed to finish the work before the contractual completion date, 
but there is no obligation for the employer or developer to go out of their way 
to enable the contractor to do so.  A contractor is therefore only able to claim 
prolongation costs for the delay beyond the contractual completion date and will 
not be entitled to any costs for the time between the intended completion date in 
the programme and the one stated in the contract. 

An entitlement to loss and expenses, under clause 4.23, arises if the regular 
progress has been, or is likely to be, materially affected because of a relevant 
matter.  This clause however does not make reference to a completion date and 
means that a contractor may still be entitled to recover losses and expenses if 
work is delayed past their intended completion date.  Disruption costs, such as 
uneconomic working, could be claimed if there has been an interruption in work 
even if it has not delayed the project beyond the contractual completion date. 

For further advice on whether contractors are entitled to an extension of time and  
to loss and expenses, David Brown can be reached at d.brown@gullands.com
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CoNtaCt
If you would like any additional information on 
any of the subjects discussed in this newsletter 
please do not hesitate to contact us.

David Brown
Tel: 01622 689780
Email: d.brown@gullands.com

Laura Claridge
Tel: 01622 689766
Email: l.claridge@gullands.com

This update is for guidance only.  Legal advice should be obtained for specific issues.

Mediation is a flexible, voluntary and confidential form of alternative dispute 
resolution in which a neutral third party assists the parties to work towards 
negotiating settlement of their dispute. 

It is important to understand that it is not the mediator you need to persuade, 
but the other party you are in dispute with.  Unlike a Judge or Arbitrator 
the Mediator will not decide the case on its merits, but will work to facilitate 
agreement between the parties.  There are many reasons to mediate. 
Formal action, particularly court proceedings, is expensive and the courts 
are now taking control of costs and making sure that any costs recovered 
are proportionate to the amounts of money in dispute.  Adjudication is often 
cheaper and quicker than litigation but as well as the possibility of receiving 
“rough justice”, very often each party pays their own costs of the Adjudication. 

A good mediator will focus the parties on the importance of understanding the 
effect of not reaching settlement in terms of cost and otherwise and the impact 
of irrecoverable costs which arise in other dispute resolution mechanisms. 

Other reasons to mediate include keeping the dispute and its outcome 
confidential, and to avoid setting a precedent.  It may also help to resolve  
the dispute at an earlier stage hopefully whilst the project is still ongoing.   
Other connected parties and disputes can be brought into mediation and  
you may resolve everything with everyone at once. 

To obtain the most out of mediation good preparation is essential, to include 
putting together a case summary and supporting documents in advance, 
assembling your best team for the mediation, preparing an opening presentation 
and a strategy for the negotiations in the light of your risk assessment.  It is also 
sensible to have in mind your “bottom line” and to stick to it.  It is also best to 
bring with you a draft settlement agreement or if court proceedings have been 

Mediation 

already issued, a draft consent order.  If a mediation is successful  
you still need to record the agreement accurately in writing and 
everyone must sign it.  Only then will it be binding. 

Finally, patience is a key factor as mediations can often take a  
very full day. 

The construction team at Gullands, and other dispute resolution 
teams in the firm, are very experienced in representing clients at 
mediation.  For more information please contact David or Laura 
whose details are at the end of this Update. 

WarraNtIes
Defects in buildings are considered by the 
courts as an economic loss which can only be 
recovered through a contractual relationship 
and not by tort. 

Having a proper building contract in place 
will cover contractors’ and consultants’ 
obligations under the various conditions 
and the contractual warranties included in 
the terms of the contract or professional 
appointments.  However, when a third party, 
such as a funder or a purchaser, becomes 
involved there is often no contractual 
link between them and the contractor or 
consultants.  A collateral warranty will create 
a separate contract between the third party 

and the contractor or consultants so that 
they have the same rights as those under 
the building contract.  The developer or 
employer may also need to establish collateral 
warranties from any subcontractors involved 
as they may find they are a third party to the 
sub-contracts. 

Contractors and consultants cannot draw up 
a collateral warranty to a third party unless 
there is a building contract or professional 
appointment in place with the developer. 
Employers or developers who may be working 
without contracts will find that they are unable 
to offer contractual protection to purchasers. 

For any equipment installed in the development, 
e.g. air conditioning units, a manufacturer’s 
warranty or product guarantee will normally be 
issued by the manufacturers, but can also be 
provided by the subcontractors installing the 
equipment.  These warranties can range from 
certificates to detailed terms and conditions 
and are mostly used to guarantee the quality 
or durability of the products depending on 
installation and maintenance requirements. 

If you are unsure about whether you need 
warranties, who they will benefit or when to 
put them into place, David Brown can be 
reached at d.brown@gullands.com  


