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Latest industry forecasts predict that 
construction output will rise by 3.4% in  
2014 and by a further 5.2% in 2015.  
The Construction Products Association’s 
(CPA) figures also project growth to continue 
throughout the forecast period to 2017 with 
a 4.4% growth in 2016 and 3.8% in 2017. 
However, CPA said that “considerable 
uncertainties remain” about the sustainability 
of recovery in the industry and wider economy 
beyond 2015. 

CPA economics Director Dr Noble Francis said: 
“The construction industry is in a very different 
place to just one year earlier when output fell to  
a level 15.4% below its pre-recession peak.  
Since the first quarter of 2013, activity has picked 
up considerably.  Initially this was due to a rapid 
expansion in house building but more recently 
growth in new infrastructure and a recovery in 
London commercial activity have supplemented  
a further rise in private housing”. 

Dr Francis went on to add that “Housing starts  
in Great Britain during 2013 are estimated to  
have increased 24% and further growth rates of 
16% in 2014 and 10% in 2015 are forecast”.  
Dr Francis continues “in the second half of 2013 
the infrastructure sector was a key driver in 
construction growth, with output in the sector 
forecast to increase 39.7% by 2017.  This growth  
is primarily expected from a recovery in the roads 
sub-sector, where output fell by 50% in the space 
of two years, combined with further growth in  
rail construction”.

The largest constraint to industry recovery  
was regarded by Dr Francis to be public  
sector construction. 

At the Kent Construction Focus Group (kcfg) 
breakfast meeting in January 2014, a survey  
was taken in order to provide a market indicator.  
This showed that 62% of attendees thought that 
the level of client tender enquiries in the private 

sector was rising, with 52% in the public sector. 
The level of newly secured projects in the private 
sector was thought to be increasing by 68%  
of people and by 51% in the public sector.  
These figures seem to bear out the conclusion  
of the CPA. 
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On 16 March 2013, the Late Payment of 
Commercial Debts Regulations 2013 came into 
force amending the Late Payment Act 1998 in 
accordance with an EU Directive on combating 
late payment in commercial transactions.   
The regime applies to commercial contracts  
for the supply of goods and services (other  
than excepted contracts) made on or after  
16 March 2013. 

Changes introduced by the Regulations include 
the following:

•	 Interest on outstanding payments on   
 commercial contracts for the supply of goods  
 and services will start to run after certain  
 time periods:

 - where a business purchases goods or services and the contract is silent on payment 
  time, interest starts to run on outstanding payments 30 days after receiving the   
  supplier’s invoice, receiving the goods or services and verification or acceptance  
  of the goods or services (where provided for by statute or contract), whichever is later.   
  The parties can agree a due date for payment of up to 60 days after the latest of  
  the events listed above.  Also if the extension is not “grossly unfair” to the supplier,  
  the parties can expressly agree to extend the due date for payment beyond that.

 - where a public authority purchases goods or services, interest will start to run on   
  outstanding payments from 30 days after the latest of the events listed above.   
  The parties may agree a due date for payment of up to 30 days from the latest of the   
  events and interest will start to run from the earlier of the agreed due date for payment  
  and the expiry of the 30 day limit.

•	 An extension to the normal 30 and 60 day time limits where statute or the contract 
 provide for a procedure of acceptance or validation.  The amount of time for purchasers  
 to verify the conformity of goods or services with the contract is limited to 30 days,   
 unless the parties expressly agree a longer period, and that period is not grossly unfair to  
 the supplier.

•	 The concept of “Gross unfairness.” Whether it is grossly unfair for a business purchaser   
 to agree a time extension with a supplier will depend on all the circumstances of the   
 case, and in particular:

 - whether anything is a gross deviation from good commercial practice and contrary to   
  good faith and fair dealing;

 - the nature of the goods or services supplied; and

 - whether the purchaser has an objective reason for requiring a change from the   
  statutory provisions.

•	 In addition to the fixed charge that a supplier may claim as compensation for the cost of  
 recovering a debt (£40, £70 or £100, depending on the size of the debt), the supplier can  
 also claim any other reasonable costs of recovery.

The parties can contract out of the new rules by providing a substantial remedy for late 
payment in the contract.  This will prevent statutory interest and the rule on fixed recovering 
costs applying to the contract.
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David Brown is a practising 
solicitor and partner at 
Gullands.  He is a member 
of their long established 
Construction Department. David has a wide range 
of experience of contentious and non-contentious 
construction work. 

David acts for local authorities, developers, 
main contractors, sub-contractors, construction 
professionals and their professional indemnity 
insurers.  Other clients include insolvency 
practitioners, property owners and companies  
in the IT sector. 

David has conducted disputes in the forums of 
the Technology and Construction Court (TCC), 
arbitration, adjudication and mediation.  
David also undertakes insolvency and property  
related litigation.

Current Professional Activities 

•	 Member of Technology & Construction Solicitors  
 Association (TeCSA)

•	 Society of Construction Law (SCL)

•	 The Adjudication Society RIBA appointed  
 Conduct Panel member
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Laura Claridge is a practising 
solicitor in the Employment 
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with clients across many sectors including the 
construction industry and advises clients on both 
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Laura is a member of the Employment Lawyers 
Association and a member of the Society of 
Construction Law.
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The UK construction industry has been  
warned by industry skills body CITB that it  
is likely to face a massive skills shortage.   
With approximately 400,000 skilled workers 
set to retire within the next ten years, the 
construction industry needs to make a 
conscious effort to recruit. 

Maidstone is no exception to this shortage and 
apprenticeships are one option if employers are 
willing to take them on: 

Training
All apprentices are 
entitled to a negotiated 
training plan or contract 
with either the employer 
or the training provider. 
Quality training is crucial 
and is often considered 
more important than 
completion of work. 
Apprentices are entitled 
to be released from work 
to attend training and 

time to study in work time, as well as support, 
guidance, mentoring, and regular assessment. 
Contracts are usually defined by the amount of 
time it takes the apprentice to gain their skills and 
are only terminable at the end of that period.

Wages and Holiday
The current minimum wage rate for an apprentice 
aged 16 to 18, and for those in their first year 
aged 19 or over, is £2.68 per hour.  Apprentices 
aged 19 and above who have completed their  
first year are entitled to the minimum wage for 
their age.

Apprentices are entitled to be paid for their 
normal working hours (usually 30 hours per week) 
combined with any training (usually one day  
per week).

Apprentices must receive at least 20 days of paid 
holiday per year, plus bank holidays. 

Health and Safety
As with all construction employees, apprentices 
will be entitled to a suitable site induction on 
health and safety matters, information and training 
for the specific work that is being carried out 
including the risks and precautions required,  
the site rules and emergency procedures. 

Construction apprentices 
– Laying the foundations for the next generation
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CoNtaCt
If you would like any additional information on 
any of the subjects discussed in this newsletter 
please do not hesitate to contact us.

David Brown
Tel: 01622 689780
Email: d.brown@gullands.com

Laura Claridge
Tel: 01622 689766
Email: l.claridge@gullands.com

This update is for guidance only. Legal advice should be obtained for specific issues.

The Health and Safety Executive (HSE) 
charge fees for intervention at an hourly 
rate of £124.  This is a fee payable by duty 
holders found to be in material breach of 
the law.  The HSE issued around 10,000 
invoices in the first 8 months since they 
were mandated to charge employers  
when dealing with a statutory breach.  
The tranche covering April/May 2013 saw 
a total of £1.3 million billed.  The HSE has 
said that it will review fees for intervention.

It is thought that fees will fall in the coming 
years as all Government agencies are 
required to cut their cost base. 

Gullands are, together with 6 Pump Court 
barrister chambers, hosting a Health and 
Safety seminar on Wednesday 5th February 
2014 at the Maidstone United Football 
Club.  This seminar will cover topics such as 
incident management, the aftermath of an 

accident, work related deaths and personal 
criminal liability of individuals including 
Company Directors and Officers. 

On the HSE’s figures, each year around  
170 people are fatally injured at work and 
more than 100,000 serious injuries are 
reported to HSE. 

The seminar is free, for further details go to 
www.gullands.com or email Lizzie Smith at 
e.smith@gullands.com to reserve a place.

Health and Safety

For the third year in a row Gullands’ partner David Brown has been singled out for 
praise in the Chambers 2014 legal directory. “David Brown of Gullands is a highly 
regarded contentious construction specialist.  He regularly advises clients on a 
range of construction matters”.

David Brown comments: “I am once again delighted to be singled out within the 
legal profession in Kent for my work and expertise in the construction sector.” 

Chambers 2014

adjudICatIoN 
eNforCemeNt 
aNd CVa
In the case of Westshield Limited v Whitehouse 
& Another, reported at the end of 2013, the court 
refused to grant a summary judgment application 
in adjudication enforcement proceedings because 
of the Defendant’s claim in the Claimant’s company 
voluntary arrangement (CVA).

In the case, Mr and Mrs Whitehouse employed 
Westshield Limited to carry out sub-structural work for 
a house in Cheshire.  The works finished late and the 
contractor claimed additional sums for variations and 
delays. Although Mr and Mrs Whitehouse paid around 
£371,000 to the contractor there were continuing issues 
between the parties. 

On 7th December 2010 the CVA came into effect having 
been approved by the majority of the contractor’s 
creditors, but not Mr and Mrs Whitehouse as they had 
not been identified as a creditor.  The CVA incorporated 
various standard conditions which included a set-off 
clause closely modelled on Rule 4.90 of the Insolvency 
Rules 1986.

Some months after the CVA was approved, the 
contractor submitted a claim for £270,000 which  
Mr and Mrs Whitehouse did not react to.  Adjudication 
proceedings followed and the Whitehouses raised for 
the first time a counterclaim against the contractor for 
negligence and drainage defects. 

The Whitehouses relied on the set-off clause in the  
CVA. The Adjudicator decided that £130,000 was 
due to the contractor.  The Whitehouses paid the 
Adjudicators’ fees and not the money awarded to  
the contractor who started enforcement proceedings.  
These were defended on the basis that as a result of  
the CVA, even if the Adjudicator’s decision was binding, 
that only established the debt owed by the employer  
to the contractor.  Under the CVA, the supervisor  
then had to consider the employer’s counterclaim to 
establish whether any net sum was payable to or by  
the contractor.

Akenhead J refused to grant Summary Judgment 
because of the employer’s claim in the contractor’s CVA 

The Judge noted that the CVA was not a bar to an 
adjudication (a company subject to a CVA can sue and 
be sued). 

This case may turn on its own facts.  It does appear 
to open the door a small way to allow a party to avoid 
the consequences of an Adjudicator’s decision, if the 
Claimant is in a CVA and the Defendant has advanced a 
claim in that CVA, that may potentially be set off against 
the Adjudicator’s decision. 


