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When an employer notifies an employee of his 
or her summary dismissal by letter that may 
not be the end of the matter.  

A recent case involved an employer informing the 
employee that she could expect to receive a letter 
on Thursday, informing her of the outcome of a 
disciplinary hearing.  On Wednesday, the employer 
posted the letter by recorded delivery to her home 
address informing her she had been summarily 
dismissed.  However, the employee was not at home 
but away visiting relations.  She did not return until 
late on Sunday night and then only saw the letter on 
the Monday morning.   

The issue was as to whether her claims for unfair 
dismissal and sex discrimination were in time or out 
of time because of the dispute between the parties 
as to when the time limit started to run.  

The employer obviously argued that the effective 
date of termination was the Wednesday, the date 
the letter was written and posted.  Alternatively, they 
argued, it took place when she had a reasonable 
opportunity to learn of her dismissal, and that was 
before her return home because she could have 
telephoned home to enquire about the letter which 
she had been told would arrive at her home address 
on Thursday.  

The Tribunal concluded that the effective date of 
termination was Monday as that was the date 
she read the letter and the dismissal was thus 
communicated to her.  The Tribunal’s decision was 
upheld by the EAT and the employer appealed to 

the Court of Appeal.  The Court of Appeal agreed 
with both earlier judgments.  They did not believe 
that time could begin to run before the employee 
actually knew she had been dismissed.  The key to 
the judgment was that the employer, who ended the 
employment relationship in these circumstances, 
should bear the risk inherent in using a letter to 
communicate dismissal.  The Court mentioned that 
it was not uncommon for letters to be used and 
indeed, for this new fangled invention of e-mail.   
In such cases, it will be a question of fact to determine 
the date on which the employee actually read the 
communication and knew of his or her dismissal.  
One issue that was not fully debated in the case was 
what would happen if there was distinct evidence 
the employee deliberately avoided reading a letter 
or accepting a letter to extend this time.  No doubt, 
there will be further cases on this issue. 

The advent of Facebook and Twitter make this 
issue even more relevant.  Back in 2008 a court in 
Australia granted permission for service of a default 
judgment via the social networking site, Facebook.  
Employers who seek to use this will need to bear in 
mind that the key to the case law is when did the 
employee learn of the decision and in the absence 
of truth from the employee how will they be able to 
prove it.  The issue of privacy will also need to be 
considered if any termination is posted on a public 
part of the site.

It may well be that the old traditional ways of a 
meeting at which words on paper are passed over 
will be the most certain way of ensuring both parties 
know when termination takes place.

When is termination?
The additional paternity leave and 
pay provisions became law in April 
2010 and will apply to mothers of 
children due on or after 3 April 2011.  
These new provisions will allow the 
mother to transfer up to six months 
of her maternity leave to the father.

To be eligible the child’s mother must 
qualify for statutory maternity pay.  
The employee must be the child’s 
father or the mother’s partner, expect 
to have parental responsibility and 
have been continuously employed 
for 26 weeks ending with the due 
date of the child.  He must remain 
in the same employment until his 
paternity leave commences and earn 
a statutory minimum during the eight 
weeks prior to the birth.

The additional leave must be taken 
in a continuous block no earlier than 
20 weeks after the birth and end no 
later than the child’s first birthday.  
The mother must have returned to 
work at the time when the paternity 
leave begins.

The system will be self certifying.  
Although the father’s employer 
can request information from the 
mother’s employer as to whether  
she has returned to work, there  
is no requirement that these checks 
are made, which could leave some 
scope for fraudulent claims.   
There is no means of compelling 
fathers to provide information on  
the mother’s employer to his 
employer, so employers may need  
to rely on disciplinary procedures  
in cases where an employee does 
not co-operate.

Maternity 
questions  
and answers
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There have been countless examples in the press of employees facing disciplinary action for use 
of social networking sites such as Twitter and Facebook.  With the rising use of social networking 
sites and business networking groups such as LinkedIn it is more important than ever before that 
employers have in place policies setting out what is and is not acceptable.  

Traditionally employers have followed one of two options with regard to the use of social networking 
sites; to either allow staff unfettered access or to prohibit access to certain of these sites completely.  
Allowing and then seeking to control how employees are using social networking websites and what 
they are posting would be practically impossible.  Though employers are entitled to monitor the sites 
being visited on their equipment both during and outside of work hours, close monitoring of personal 
emails, postings and internet activity could possibly infringe privacy laws.  

Given that social networking is increasingly being used as a marketing strategy, employers may find 
that allowing access with conditions attached is preferable.  Conditions could include ensuring that 
such usage be limited to outside work hours, is compliant with anti-bullying and harassment policies 
and not likely to affect the running of the business.  This acknowledges that a blanket ban on personal 
use is likely to be unworkable, employees are highly likely to use work terminals for personal use,  
even if only to a limited degree.  

Policies on web usage must be clear and staff should be made aware of them; staff handbooks should 
be regularly reviewed and updated to reflect the employer’s stance on internet use.  Employers also 
need to be aware of their obligations under Human Rights and Data Protection legislation and to tell 
staff that use of electronic systems will be monitored, how internet use is monitored and why.   

It is also important to tie in the use of the internet with other policies.  Employees need to be aware 
that there are disciplinary procedures in place and employers should set out that in the most serious 
cases wrongdoing may be treated as gross misconduct leading to summary dismissal.  Other policies 
such as grievance and anti-harassment or bullying policies should be referred to so that if for example 
an employee posts derogatory remarks about another, that employee knows what to do and where  
to report.  If the posting is sufficiently linked to the employment the employer could otherwise find itself 
vicariously liable.  

Gullands have made available online a series of online policies to assist employers with updating and 
putting in place comprehensive staff policies which are non-contractual policies to allow for increased 
flexibility when amending the policies.

Social networking 

Have your reviewed your sickness 
policy recently?  Of all the policies in an 
employer’s handbook this is the one that 
is most used but less reviewed.  However, 
recent developments have meant that it 
may be worth dusting down the policy  
and reviewing its operation.

It seems a long time ago now since the 
European Court of Justice held that workers 
on long term sick leave do accrue statutory 
annual leave and have to be paid for it at 
their normal rate of remuneration, even if 
their sickness persists for the whole of the 
relevant leave year.  There is still a dilemma 
there for employment lawyers as it appears 
to be the case that the European Courts 
feel that unused leave entitlement should be 
transferred over into the following leave year.  
However, the Working Time Regulations 
specifically prohibit carry over.  The safest 
course of action seems to be for private 
sector employers to amend their policies  
to allow workers on long term sick leave  
to designate part of that period as paid 
annual leave before the expiry of the relevant 
leave year.   

Another major decision of the ECJ on 
holidays and sick leave involved a worker 
who fell sick during the period of previously 
scheduled annual leave.  It appeared 
that they had the right on their request to 
take that leave at another time.  Although 
the employer is entitled to direct that the 
re-scheduled leave be taken at a time 
that suits the business, this consideration 
cannot be used to extinguish the right of the 
worker to take an alternate period of leave.  
The ECJ also again said that the normal 
rule against carry over must be relaxed if 
business interests preclude the worker from 
taking any re-scheduled leave in the same 
year.  Employers are left with two options; 
amending their policies now or adopting a 
wait and see policy where they deal with 
any carry over on a case by case basis until 
the situation is clarified.  Employers should 
be aware of the possibility of some workers 
abusing the process, particularly in relation 
to small periods of time which can be  
self-certified by employees.   

Last but not least, those policies need to 
accommodate a regime for processing  
the new “fit note” as well as the traditional 
sick note.

review your 
sickness policy

employers are  
entitled to monitor  
sites being visited  
on their equipment

Gullands solicitors and independent financial advisers Pharon are to hold a number of joint seminars in the autumn for employers in Kent to keep them 
up to date on impending changes in their pension obligations to their employees together with advice and assistance in how to go about changing 
terms and conditions of employees’ contracts.  Seminars are likely to be held in Maidstone, Ashford and Canterbury, depending on demand.  Please do 
contact Amanda Finn to register your interest in attending on 01622 678341 or by email a.finn@gullands.com. 

changing pension obligations
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Not all employment contracts reflect a nine-to-five, five-day-a-week 
arrangement.  The general term for those that do not fit the mould are 
atypical contracts, but these cover a multitude of arrangements such  
as agency, part time and casual workers.

Whatever the arrangement it is important that an employer ensures that 
those he employs have the right to work in the UK and do the type of  
work that is on offer.  Failure to do so can result in both a criminal and  
civil offence being committed. 

• The civil offence: An employer that negligently hires an illegal worker  
 will commit a civil offence and will be liable to a fine of up to £10,000.    
 However, the employer will have a defence if it obtained certain  
 document(s) from the (prospective) employee before employing them  
 (see below).

• The criminal offence: An employer that knowingly hires an illegal worker  
 will commit a criminal offence and could be liable to a custodial sentence  
 of up to two years and/or an unlimited fine.

The defence involves a pick-and-mix option and employers can either ask  
to see one document from list one or two from list two.  

List one contains such items as: 

• A passport showing the prospective employee is a British citizen,  
 or has a right of abode in the UK;

• A national passport or identity card from a European Economic Area  
 or Switzerland; and

• A passport or other travel document endorsed to show the holder can  
 stay in the UK and can do the type of work you are offering.  

Once you have seen an original and copied it there is no need to go to list two.

Alternatively, employers can ask for two documents from list two, again 
to be checked and copied.  There are two combinations to choose from 
in this list.  It is important to note here that the combinations are not 
interchangeable.  You must pick one and produce the documents stated  
in that class. 

Combination A

• A document giving the employee’s permanent NI number together with  
 one of the following:

- A UK issued full birth certificate including the names of the holder’s parents.

- A birth certificate issued in the Channel Islands or Isle of Man or Ireland.

- A certificate of registration or naturalisation stating the holder is a  
 British citizen.

- A letter issued by the Home Office to the holder which indicates they  
 can stay indefinitely in the UK, or have no time limit on their stay.

- An Immigration Status Document issued by the Home Office which   
 indicates they can stay indefinitely in the UK, or they have no time limit  
 on their stay.

- A letter issued by the Home Office to the holder indicating they can stay  
 in the UK and this allows them to do the work you are offering.

- An Immigration Status Document issued by the Home Office which   
 indicates they can stay in the UK and this allows them to do the work  
 you are offering.

Combination B

• A work permit or other approval to take employment that has been issued  
 by Work Permits UK together with one of the following: 

- A passport or other travel document endorsed to show the holder is able  
 to stay in the UK and can take the work permit employment in question.

- A letter issued by the Home Office to the holder confirming that the   
 employee is able to stay in the UK and can take the work permit   
 employment in question.

Having amassed these documents you might be forgiven for thinking that 
the employer has done all that is necessary, sadly this is not the case.   
This is just stage one of the process.  Stage two requires you to satisfy 
yourself that your potential employee is the rightful holder of the documents 
they are presenting to you.  This involves:

• Checking photographs with the person presenting them.

• Check any dates of birth are consistent with the appearance of the employee.

• Check any expiry dates.

• Check any UK stamps or endorsements to see if the potential employee  
 is able to do the type of work you are offering.

• If there is any difference in the names on the two documents produced  
 from list two then you should ask for further documentation to explain this.

Finally stage three is to make a copy of the documents you have seen to 
keep for your records.  Those of you who are thinking that this need only  
be done where there is a clear indication of foreign nationality think again!  
The UK has a large ethnic minority population the majority of which are 
British citizens.  To ask only those with ethnic sounding names or who  
have an ethnic appearance could lead to a claim for racial discrimination.  
The better practice is to ask for sight of one of list one’s documents from 
all prospective employees.  If they cannot provide this then move on to the 
combinations in list two.

All copy documents need to be kept for three years after the employee 
departs and in the case of the P45 for three years after the end of the tax 
year in which the employee ceases to work for you.
 

Overseas workers and the law

The Employment team has created a number of step-by-step employment policies and procedures that can be downloaded from the Gullands website  
by business owners free of charge.  Policies covering sickness and absence, poor performance, equal opportunities, anti-harassment and bullying, 
disciplinary and grievance procedures, electronic information and communications, and a dress code policy are all available at no cost or obligation.   
Visit www.gullands.com for more information.

Free online eMployMent policies
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please do not hesitate to contact us.
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Hopefully most employers have now have altered their policies to reflect the changes in 
minimum holiday entitlement back in April 2009 to 5.6 weeks per annum (subject to a cap 
of 28 days for a normal full time worker).  What seems to be a relatively straight forward 
issue does however have hidden depths.  What follows is a brief sketch of some of the most 
commonly asked questions and their answers.

When should a leave year begin/end?  This is usually set out in the contract or staff policies.   
It is easier for businesses to mange entitlements where everyone has the same start date,  
most using a simple 1st Jan to 31st December.  However in the absence of specified dates  
each employee has a different leave year starting on the day of their first day at the company.

What are my obligations to part time workers?  Employers are entitled to pro rata the part 
time workers entitlement according to their hours.  Therefore a person who only works two 
days a week is entitled to 11.2 days per annum.  There is no general provision for rounding up 
where such a fraction occurs (except where you are calculating entitlement in the first year), 
but an employer must work out what the fraction amounts to in hours or minutes and allow the 
employee to take it.

Are bank holidays a right?  In short, not an absolute right!  They are not a statutory entitlement, 
but employees may have the right to take them under their contract or it may arise as a matter 
of custom or practice.  It is legitimate for an employee to include bank holidays as part of the 
statutory minimum entitlement.

What happens if an employee is sick whilst on holiday?  A worker who falls sick during the 
period of previous scheduled annual leave has the right on their request to take that leave at 
another time.  Obviously the employer’s sickness policies will apply so a doctor’s note will be 
needed to show sickness over and above the self certification allowances.

Can an employee carry over holiday?  The answer to this used to be no in relation to the 
statutory minimum but is currently questionable.  Any holiday in excess of the statutory 
entitlement can be carried over subject to the company’s policies for doing so.  Previously the 
statutory minimum holiday was not seen not as a right but more of a health and safety issue and 
therefore no carry over was allowed.  A recent case however in the European Courts expressed 
the view that unused leave entitlement should be transferred over into the following leave year.

What holiday can a new employee take?  Much will depend on what you have agreed with them 
at interview.  A new employee is not entitled to take the whole of his entitlement the first day he 
arrives for work.  The regulations set out a system for accrual in that first year (one twelfth of their 
annual entitlement each month).  Employers can insist that the accrual occurs before the holiday 
is taken.  Under this system the regulations say that holiday calculations here can be rounded up 
to the nearest day or half day.

Staff holidays:  
what you can and can’t do

Most employers are now aware that dismissal 
carries consequences and consequently do not 
approach it lightly.  Even those who are careful 
often run up against some common mistakes 
which can be easily avoided.  

Employers are often of the opinion that they can 
dismiss employees without consequence during 
the first year of their employment.  Although 
this may be true in the main, there are certain 
exemptions to the one year service rule for a 
claim for unfair dismissal and employers should 
check whether the employee in question comes 
from any of the exempted categories.  Particular 
care should be had when the employee can 
argue that the dismissal is based on of the 
discriminations or indeed pregnancy related 
grounds, and they are able to claim unfair 
dismissal without having the requisite service.    

Some employers review their new employees 
just prior to the one year service date.  Again, 
there is another trap here for an unwitting 
employer.  If an employee is dismissed 
with immediate effect at Week 51 of their 
employment, in certain circumstances 
employees are able to tack on the statutory 
minimum notice to their length of service thus 
getting them to the magic one year.  Where 
employees are dismissed close to the one year 
anniversary, care should be taken with regard 
to the date of the dismissal and any periods of 
contractual or statutory notice that may apply.

Many problems arise from employers either 
relying on oral dismissal or being unclear in 
any written letter when the date of dismissal is 
effective.  Although dismissing somebody does 
not have to be evidenced in writing it is clear 
from the cases on this subject that it is always 
best to have clarity and evidence of exactly 
what notice was given and when.  Any dismissal 
letter should be quite clear about the specific 
date the contract ends.  Many employers have 
suffered problems where they have referred 
to notice periods and dates in the future.  
Employment Tribunals have been ruthless 
where there is ambiguity in construing these 
letters against the individual who wrote them.   

Finally, employers often ask if they are entitled 
to make their employees work their notice 
period.  Although there is a remedy of suing an 
employee, it is extremely rare that this step is 
taken as it is difficult to prove a financial loss as 
a result of the employee not turning up.  Clearly, 
employers do not need to pay employees who 
fail to turn up for their period of notice providing 
they have not met with any requirements for 
notification of sickness or any holiday.

coMMon pitFalls oF 
terMinating eMployMentIn April this year new regulations on sick notes came into force, the idea behind the changes 

introduced being to help employers to cut down the number of people on long-term sick leave 
by helping employees return to work.  The new Regulations introduce a new electronic form for 
doctors, which instead of declaring that an employee is or is not able to work, will either state 
that the employee is “not fit for work”, or alternatively that she “may be fit for work taking account 
of the following advice.”  The form then goes on to list adjustments frequently suggested by 
doctors, which if they were made would allow the employee to return to work.

Fake versions of the form can be found on doctorsnotestore.com, a website which is currently 
running a buy one get one free promotion and with free next day delivery.  The concern for 
employers is that given the forms are relatively new these fakes will not necessarily be easy to 
spot.  In cases where employers are suspicious, they should refer telephone the surgery which 
issued the note and check that it was signed by the doctor in question.  Staff should be warned 
that anyone caught using these forms will face disciplinary action.   

Fake fit notes scam


