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We could not let January pass without revisiting 
this annual issue.  Previously, employers have only 
suffered one or two of these every other year, but 
last year was a particularly bad year and employers 
started to question how many days they were 
going to allow their employees to stay at home 
claiming bad weather.

Obviously, the first port of call is any bad weather 
policy that the firm may have and if you do not have 
one it may be worth considering putting one in 
place.  The problem with policies is that they do not 
take account of individual circumstances.  Where 
your employees live will be a very relevant factor to 
their ability to make it into work.  Do they live on a 
main road that will be gritted or will have a public 
bus service running or do they live rurally?  Many 
employers decide to deal with it on an ad-hoc basis 
rather than having a set policy and there is much  
to be said for this.  Employers should, however,  
be careful that they are not putting themselves in the 
position of treating some less favourably than others.  

The question most often asked by employers on  
bad weather policies is what if it is not that the 
employees cannot get in to work, but that the school 
that their children go to is closed and therefore their 
childcare arrangement for the day have broken down.  
In fact, the answer to this is quite simple.  Under the 

Employment Rights Act the employee is entitled to 
reasonable unpaid time off to take action necessary 
because of an unexpected disruption or termination 
of arrangements for the care of a dependent.   
The big issue is whether the employer pays for that 
time if they are paying the employees who do not 
come in because they are snow bound.    

Whatever policy the employer decides upon, it is 
essential that it is applied consistently throughout  
the workforce to avoid any ill feeling.  

We have added an Adverse Weather Policy to 
Gullands online employment policies which can be 
downloaded from our website.

Bad weather policies
In these tough economic times, we 
are seeing an increase in individuals 
seeking advice as to how to recover 
unpaid wages from employers, but 
what recourse do employees have if 
they are owed wages?

The Employment Rights Act makes 
it unlawful for an employer to make 
any deductions from an employee’s 
wages unless permitted to by the 
employment contract, by statute 
(e.g. PAYE contributions) or if the 
employer has been given written 
permission by the employee to  
do so.  The legislation defines  
wages very broadly and covers 
almost any payment owed by an 
employer to an employee under  
the employment contract.

An employee’s first step is likely to 
be submitting a grievance, which 
must be dealt with properly in 
accordance with your grievance 
procedures.  Ultimately, if this is 
handled badly the employer is far 
more likely to resign on the basis 
that they have been constructively 
dismissed, i.e. that by not paying 
the wages due the employer has 
committed a serious breach of 
contract allowing the employee to 
treat herself as released from the 
employment contract.  This is likely 
to lead to a successful claim for 
unfair dismissal, which is costly  
and could have been avoided.

The employee has three months 
from the date when the payment 
was due to make a claim in the 
employment tribunal.  If successful, 
aside from any award for unfair 
dismissal the Tribunal will make a 
declaration that the non payment 
was unlawful and, in addition to 
the wages, may make an award for 
the financial loss suffered by the 
employee, for example interest or 
bank charges incurred as a result of 
the non-payment by the employer.  

Deductions 
from wages

Following on from the article in the October 
Employment Brief on the pitfalls on advertising 
your job vacancy, we now move on to the issue  
of application forms.  
 
The key issue with the application form is only  
to ask for the information that is necessary.   
The general rule is that the more information that 
is provided, the more chance there is of asking 
something that could be used against you in the 
future.  All application forms should make it clear 
to whom the information is being provided and 
the use to which it will be put.  It may also be wise 
under the Data Protection Act to confirm how long 
the data will be stored for. 

Obviously, asking for someone’s name, address 
and qualifications is a legitimate request to 
make.  It is also necessary for an employer to ask 
whether the employee needs permission to work 
in the UK.  It is better that this question is asked 
in the general application form than discriminately 
asked of people to whom the employer believes it 
may apply to later on.    

Since the commencement of the Equality Act on 
1 October 2010, candidates can only be asked 
about health related issues in order for you to 
make reasonable adjustments, to decide whether 
they can carry out a function that is essential to 
the job or for monitoring diversity in the range  
of applicants.    
 
The question of age is also no longer a simple 
issue.  It is difficult to see how you can remove 
the issue of age completely from an application 
form.  Any applicant who fills in their qualifications 
and their list of former jobs is going to give some 
clues within that information as to their age and 
experience.  Employers should however avoid 
asking the blunt question of age until recruitment 
is finalised.

This article is the second in a series of articles 
dealing with the process of recruitment from 
advertising through to writing the letter of offer.  
The next Employment Brief will cover the  
interview process.

What danger lies in the application form?
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The big question to ask before attempting to change an employee’s terms and conditions is 
whether or not you can get their consent to do it.  Obviously, terms and conditions that are 
achieved through consent are less problematic and probably more acceptable to a workforce.  
Employers should consider whether as a result of pay increases or internal reorganisations they 
can tack on alterations to employment contracts by way of a sweetener rather than a stick. 

Obtaining consent can be done in two ways; either expressly, namely in writing, or by implied 
consent.  This latter course is where an employer makes a change to a contract and although  
the employee does not expressly accept it, they continue to turn up for work and take their salary.  
It is the lesser of the two options but worth bearing in mind.

If you are in a position where you are seeking to enforce changes without consent, you should 
first of all be looking to the contract and other documentation, such as the staff handbook, to see 
if there is any flexibility allowed in those terms.  If your contract allows you the flexibility of making 
changes and you have reserved the right to amend those terms, then this may be of use to you.   

Employers should watch out for any employees who have been the result of TUPE transfers 
(Transfer of Undertakings and Protection of Employment).  These are relevant where the company 
has taken over employees from another company and is obliged to maintain their terms and 
conditions.  Any alterations to those too close to the transfer can result in litigation.  Other things 
to watch out for when making such changes are that if consent cannot be obtained there could be 
issues with the implied duty of trust and confidence and possibly discrimination issues to consider.

It is essential that even when imposing alterations without consent the employer ascertains 
the number of people affected and consults with them.  The employer should then go through 
something resembling a redundancy process where they have meetings with the individual 
employees and explain to them what is happening, give them some time to present feedback  
and deal with or comment on any objections raised.  Once these meetings have been concluded, 
an employer should write with a deadline for the employee’s consent.  It must be repeated to  
the employee throughout this process that termination will be contemplated albeit with an offer 
of re-engagement.  Those who refuse to consent after this process has been considered need to 
have a dismissal meeting that complies with the ACAS statutory code and any notice of termination 
should be sent including an offer on revised terms.  These employees, in line with the disciplinary 
process, should also be entitled to appeal.

The process is not without difficulties but in fulfilling these requirements the employer will have  
done its very best to bring everyone on board and will be well placed to mount a vigorous defence 
to any employees in Tribunal claims.

Changing  
contractual 
terms and  
conditions

the equalities 
act and your 
policies 
The Equalities Act came into force in October 
last year, and aside from the changes to 
discrimination law, employers should have in 
mind the knock-on effect that the new law will 
have on their employment policies, particularly 
their Harassment and Equal Opportunities 
Policies, which should be altered to keep up 
with the new legislative changes.

The Equalities Act has widened the scope 
of harassment, and an employer could be 
found liable if it fails to protect workers from 
harassment in the course of their employment, 
whether that harassment comes from colleagues 
or third parties, such as customers.  In addition 
to this, it is not necessary for the worker raising 
the complaint to have the characteristic in 
question, so this covers for example the situation 
where a straight worker is bullied because he is 
perceived to be gay.  

Employment policies should list the protected 
characteristics namely, gender, sexual 
orientation, marital or civil partner status,  
gender reassignment, race, colour, nationality, 
ethnic or national origin, religion or belief, 
disability or age – these are the attributes that 
are protected by the new Act.  And as before, 
the law covers all stages of the employment 
relationship – from recruitment to termination.

The Equal Opportunities policy should make it 
clear that discriminatory behaviour will not be 
tolerated by the employer and set minimum 
standards both on the part of the employer 
and the worker.  The standard should be such 
that the employer is able to comply with it, 

according its resources.  Whilst there is no legal 
requirement to have separate Harassment and 
Equal Opportunities Policies – as these issues 
can be covered by disciplinary and grievance 
procedures - employers would be well advised 
to have separate policies in place.  

The policies should then very much tie in with 
the disciplinary and grievance procedures, 
and employees should be made aware that 
harassment will be treated as a disciplinary 
offence, and this also applies to any malicious  
or false reports of harassment.  Workers should 
be told that if they feel that they are being 
harassed they should raise the matter informally 
or raise a formal grievance.    

Of course this is just the first step.  Employers 
must ensure that policies are circulated amongst 
staff, taken seriously and followed by all from 
management down - but having the policies and 
records in place will mean that if issues do arise 
in the future you will be well placed to show that 
steps have been taken to protect staff.  

Gullands’ online employment policies which are 
available on our website have been updated and 
are compliant with the new Act. 

www.gullands.com
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Of all the statements made during the course of consultations with clients, “my employee’s have 
no contracts” is the most often said and the least correct!  All people who turn up for work and 
get paid have a contract.  The fact is that it may not necessarily be in writing.  

Employers who operate under a system of ‘nothing in writing’ are running great risks.   
Quite apart from the fact that there is nothing to evidence exactly what obligations the employee 
has, they are also in contravention of the Employment Rights Act.  This states that employees 
are entitled to receive within two months of the start of their employment a written statement of 
particulars.  This is often referred to as a Section 1 statement.  

The law is quite specific about what details need to be included in that statement and these  
are as follows:

•	 The names of the employer and employee;

•	 The date on which the employment began including any period of continuous employment  
 with a previous employer;

•	 The rates of pay or ways of calculating pay and frequency of payment;

•	 Hours of work including any normal hours and compulsory overtime;

•	 Terms relating to holidays and holiday pay;

•	 The employee’s job title or a brief description of the work for which they are employed; and

•	 Their place of work including details of any mobility clause and the employer’s address.

All of the above must be included in a single document.  The following listed below can be 
included in a separate document, such as the Staff Handbook.  These are:

•	 Rules relating to sick leave/pay;

•	 Pension arrangements;

•	 The length of notice required to be given by either party to terminate the contract;

•	 If the contract is a fixed term contract, its expiry date;

•	 Any collective agreements which will affect the employee;

•	 Disciplinary rules and procedures; and

•	 Any other term which is considered to be an essential part of the contract

If you do not supply your employees with the proper statement within the two month period,  
the employee can apply to an employment tribunal either during their employment or within 
three months of its termination.  There is no compensation to be awarded for an employee 
who is still in employment, but if the claim is bought as an add-on to an unfair dismissal claim, 
the Tribunal can award two to four weeks gross pay (subject to the same statutory cap as for 
statutory redundancy pay) by way of extra compensation.

Employers will therefore be able to see that the failure to provide those seven pieces of 
information on a piece of paper can be a costly exercise, resulting in an additional cost of  
up to £1,520 at Tribunal.  

My employees have no contracts

Statutory minimum notice periods

An employer must give at least:

• One week’s notice to an employee who  
 has been employed for one month or   
 more but less than two years. 
 
• One week’s notice for each complete   
 year of service for those employed for   
 more than two years.

• Once an employee has more than 
 12 years service the notice period  
 does not extend beyond 12 weeks.

National Minimum Wage
(From October 2010)
16 – 17 £3.64
18 – 20 £4.92
21+ £5.93

Statutory Sick Pay
(from April 2010)
£79.15 per week

Statutory Maternity/Paternity/Adoption Pay
(basic rate)
£124.88

Statutory Holiday 
5.6 weeks for a full time employee.   
This can include bank and public holidays.

Redundancy calculation
Half a week’s pay for each full year of 
service when age is less than 22.

One week’s pay for each full year of service 
where age during year is 22 or above, but 
less than 41.

One and a half week’s pay for each full  
year of service where age during year is  
41 and over.

Calculation is capped at 20 years.  
Maximum week’s pay is capped under  
the Statutory Scheme at £380.00.

quick  
reference 
section
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contact
If you would like any additional information on 
any of the subjects discussed in this newsletter 
please do not hesitate to contact us.

Amanda Finn
Tel: 01622 678341
Email: a.finn@gullands.com

Laura Claridge
Tel: 01622 678341
Email: l.claridge@gullands.com

This newsletter is intended to provide a first point of reference for current developments in various aspects of law. It should not be relied on as a substitute for professional advice.

Here are five simple business resolutions to help  
your New Year get off to a good start…. 

Check that everyone has an up-to-date contract: employment terms are bound to have 
evolved and changed over time, particularly for example, job title or pay terms.  Contract review 
exercises are essential to ensure that the terms of the contract accurately reflect the employee’s 
role.  And bear in mind that where a contract term is ambiguous, the court will interpret against 
the party seeking to rely on it.  

Appraisals: when did you last go through the appraisal process?  Appraisals done well are 
a fantastic tool when it comes to motivating staff.  The appraisal will allow you to monitor  
staff in terms of performance and also to set targets going forward to progress your business.  
It is also relatively easy way of gauging staff satisfaction, and spotting any issues before they 
become major problems.

Remind everyone about the holiday request procedure and entitlement: before the rush of 
the summer holiday season is upon us, take the lull as an opportunity to remind staff of their 
entitlement and the request procedure.  Remember that you can refuse holiday requests and 
that the minimum holiday entitlement for a full time employee is 28 days.  This can be inclusive 
of bank holidays. 

Review the Staff Handbook: do your employment policies comply with recent changes in 
the law?  Let us take this off your hands and for a fixed fee of £300 plus VAT we will review all 
of your employment policies and suggest alterations so that you can be confident that they 
comply with all of the recent legal updates, including the Equalities Act that came into force in 
October of last year.

Long term planning: it is too easy to get so caught up in the everyday jobs that no time is 
spent on long term plans.  Spend some time early in the New Year to consider what you want 
to achieve in 2011 and how this might be done.

Happy New Year!
The Bribery Act is due to come into force in 
April 2011 to update legislation which was 
laid down over a century ago.  Of biggest 
concern to employers will be the new corporate 
offence of failing to prevent bribery by persons 
associated with an organization.  The definition 
of persons associated with an organisation 
is broad, being a person who carries out 
services for that organisation – and this will 
clearly include its employees.  Employers 
could be liable even where they are unaware 
of the bribery taking place, as the only defence 
to this charge will be to demonstrate that 
the company had adequate counter bribery 
procedures in place.  

Sectors that may be particularly vulnerable 
include construction and financial services.   
In addition, organisations that operate abroad 
need to pay particular attention to the new 
legislation.

The other new offences under the act are:

•	 Offering, promising or giving a bribe;

•	 Requesting, agreeing to or accepting 
 a bribe; and

•	 Bribing a foreign public official.

As part of the consultation which ended 
in November of last year, the government 
produced draft guidance as to what companies 
should be doing to prevent bribery and to make 
out the defence of ‘adequate procedures’
to the corporate offence.  The guidance sets 
out 6 key high level principles and is not 
definitive.  The final version is expected early
this year but given that the Act is due to come 
into force in April, this doesn’t leave much time 
for employers to put new procedures in place.  

In the meantime, it may be worth appointing 
someone within your organisation to monitor 
the legislative changes and to consider any risk 
areas in your business, for example corporate 
hospitality or charitable donations.  Other steps 
include amending disciplinary procedures and 
making it clear that bribery will be treated as 
gross misconduct; amending company policies 
to include bribery and providing some training 
for staff in this area.

Aside from the adverse publicity that a 
prosecution is likely to bring to an organisation, 
penalties under the Act include imprisonment, 
unlimited fines and being barred from 
competing for public sector contracts.  

ThE BrIBEry AcT 2010 –  
whAT ShoulD 
EMployErS BE DoInG?
 


