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The UK’s most respected independent legal 
guide has singled out Gullands partner David 
Brown as an outstanding source of advice on 
construction law. 

Chambers directory of the  
legal profession, published on  
1 November, recognised David  
as a ‘Band 1’ practitioner, 
improving upon his ‘Band 2’  
2011 personal ranking. 

David achieved his success in the Construction 
Kent category.  The directory’s citation said: 
“David Brown of Gullands impresses sources 

with his work for a range of supplier and 
purchaser clients on contentious and non-
contentious matters.  He has experience in 
acting on cases in the TCC, and of various ADR 
methods.  Key areas of focus for him include 
insolvency and property-related litigation.” 

David said: “I am delighted Gullands’ track 
record as a high achieving firm in the field of 
construction has once again been recognised in 
this way.  We have a challenging workload and 
one of the county’s best respected teams.”

The Gullands Construction team was also 
recognised by The Legal 500 in September.  

In all nine practice areas at the firm were 
recognised by The Legal 500 for their 
consistently high levels of service: Corporate 
and Commercial, Crime, Commercial Litigation, 
Charities, Family, Personal Tax, Commercial 
Property, Construction and Social Housing.

David Brown, head of Gullands’ Construction Department

David Brown rated 
amongst best in Kent 
by independent guide
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In the case of Ampleforth Abbey Trust v. Turner & Townsend Project 
Management Limited, the Project Manager was ordered by the Judge to 
pay its clients damages for losses arising on a project where the entire 
works were carried out under Letters of Intent.  As a reminder, a Letter of 
Intent is a temporary arrangement entered into while the parties conclude 
formal building contract negotiations.   

In this case the Trustees employed Turner & Townsend Project Management 
Limited on a project to build a new Girls’ Boarding House at Ampleforth 
College in North Yorkshire.  It was important that the project was completed 
in time for the Boarding House to be marketed to prospective students for 
the next academic year, but owing to its limited budget some of the design 
had to be amended to reduce costs.  As a result the Employer and the 
Contractor agreed a Letter of Intent drafted by the Project Manager to allow 
work to begin while the final design and other issues were finalised. As the 
project continued the Building Contract was not executed and the works 
proceeded under a series of Letters of Intent and by the time the works were 
finished, there had been eight Letters of Intent and no executed Building 
Contract.  

The Employer and the Contractor, Kier Regional Limited, became involved 
in a dispute after the works had been completed and the Employer claimed 
liquidated damages (LADs) for delay and the Contractor claimed an 
extension of time and additional payment.  Kier denied liability for LADs on 

the grounds that the contract had never been executed – a draft Building 
Contract contained a LADs provision of £50,000 per week but the Letters 
of Intent made no provision.  The Trustees denied liability for the claims for 
additional payment on the basis that the Letter of Intent provided that if the 
intended contract was not concluded there would be no further payment.  
The two parties settled their dispute following mediation and Kier did not pay 
LADs for delay and the Trustees did not make any additional payment.

The Trustees began proceedings against the Project Manager arguing 
that it had acted in breach of its duty to exercise reasonable skill and care 
to procure execution of the Building Contract.  As a result of the alleged 
negligence the Employer could not claim LADs against the Contractor, 
so the argument went.  The Project Manager denied negligence and 
counterclaimed for unpaid fees for assisting the Trustees in its dispute 
with the Contractor.  The Judge held that the Project Manager had acted 
negligently and had failed to take reasonable skill and care to procure an 
executed Building Contract and the Employer had suffered loss as a result.  
The Project Manager’s counterclaim succeeded because its additional 
services relating to the claim against the Contractor would have been 
necessary even if a formal Building Contract had been executed.

The Judgment is lengthy and raises a number of issues but the moral of this 
particular story must be that although Letters of Intent serve an important 
purpose and their use is justified in many situations, there are inherent 
risks associated with them.  Consultants and others in the industry who 
are required to advise on procurement issues must take care to formalise 
contractual arrangements where appropriate.
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BIM is Building Information Modelling and is a methodology that 
improves project design, planning, execution and management with the 
use of digital software.  The intention is to create a virtual model of the 
building where building data is fully integrated, clashes eradicated, costs 
and programme issues ironed out and a fully functional model handed 
across to the client upon completion.  The data stored will be of great 
advantage for the full life of the building, aiding facilities management.
 
All parties involved in the construction project can use BIM, and in 
particular architects, engineers and others in the design process are likely 
to collaborate more under the system which can only be a good thing.  
The construction industry is perceived to have been slow in taking up the 
benefits of computer technology and the Government is keen to see that 
BIM is a key part of Government procurement.  Bidders and contractors 
will be expected to implement it on all future public sector projects.

Indeed, at the beginning of this year, the Government’s construction 
adviser Paul Morrell described the rise of building information as 
“unstoppable”.  David Philp, Head of BIM Implementation at the Cabinet 
Office (and Director of Balfour Beatty) spoke about BIM at the Kent 
Construction Expo on 11 October 2012.  He said that it allowed new 

ways of working, bringing together supply chains and data for an asset’s 
lifetime and encouraged participants to start with the end in mind.

BIM is a move forward from 2D/3D CAD drawings and parametric models 
in the way information is handled.  It is both process and  software 
dependent.  Although there are current systems which allow project 
documentation to be shared electronically, BIM goes further in enabling 
the project team and the whole supply team to put their information into a 
single model.  BIM will move forward to 4D (time) and 5D (cost).

Inevitably there will be smaller organisations who will be concerned about 
increased costs.  There are also likely to be legal issues arising in relation 
to provision in building contracts and professional appointments for BIM, 
ownership rights, and confidentiality.  This list is by no means exhaustive.

As an industry, construction has in the past had a reputation for being 
fragmented and adversarial.  The collaborative effect of BIM putting 
together under one system different companies from varied sectors 
sounds very positive but it may take some getting used to.  Ultimately the 
final client will be the beneficiary, no doubt expecting costs and time to 
be reduced!

www.gullands.com

Photo construction workers looking at a laptop computer. Caption: BIM enables the project team and the whole supply team 
to put their information into a single model]

BIM

BIM enables the project team and the whole supply team to put their information into a single model
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In Walter Lilly & Co. Ltd. v. Mackay & DMW Development Ltd. the Court has given important 
new guidance on the correct approach to “global” claims.  As a reminder, a global claim is 
where a number of events have caused delay for which the contractor wants to claim loss 
and expense but is unable to say how much delay and how much expense has been caused 
by each individual delaying event.  As a result the contractor claims its loss and expense in 
a single rolled-up claim.  Normally English Courts require the claiming party to prove breach 
or the relevant event and to go on to prove what loss has been caused by that event and if it 
cannot prove causation the claim will be lost.  However, Judge Akenhead held that in some 
circumstances global claims are allowable and his comments are likely to give contractors 
some comfort in the future.  While there are evidential difficulties with global claims, there is 
nothing wrong in principle with them and the contractor will have to establish on the balance of 
probabilities that its loss would not have been incurred in any event.

In this important case, the Judge also 
looked at extensions of time and what 
the approach should be where a delay 
is caused by both the contractor’s and 
employer’s default.  He was of the view 
that “where there is an extension of 
time clause such as that agreed upon 
in this case and where delay is caused 
by two or more effective causes, one 
of which entitles the contractor to an 
extension of time as being a Relevant 
Event, the contractor is entitled to a 
full extension of time”.  The Judge also 
commented that the debate which 
often occurs between delay experts as 
to whether or not a “prospective” or 
“retrospective” delay analysis is the more 
appropriate is a sterile one because 
both experts accepted that done 
correctly, both approaches would lead 
to the same result.  Judge Akenhead 
also commented that snagging is an 
inevitable feature of most complex 
projects so the time taken in snagging 
works in itself is not a delay caused by 
the contractor.  Only if there was an 
excessive amount of snagging and more 
time taken than would otherwise have 
been reasonably necessary would this 
amount to potentially a cause of delay 
in itself.

Judge Akenhead also looked at the duty of a contractor to warn the employer of potential future 
defects.  This was in relation to selection of American black walnut veneers (ABW) and because the 
contractor had no material design responsibility there was no obligation on its part to advise that the 
ABW might fade or change colour in time on exposure to natural light.  Further, the barrister acting 
for DMW accepted that if there was no overall design liability in relation to ABW then equally there 
was no duty to warn that it may fade or that if stained it would lose or suffer a reduction of whatever 
aesthetic quality appealed to the Mackays.  

The Judgment is over two hundred pages long and the case covers a large number of issues which 
frequently arise in construction disputes and will undoubtedly be a useful reference point.  

Extensions of time 
and global claims The Court of Appeal has decided that an 

Adjudicator is not entitled to be paid his 
fees where he publishes a decision that is 
unenforceable due to a breach of natural justice, 
because the parties have bargained for an 
enforceable decision.  The appeal was against  
an original decision of Mr. Justice Akenhead.   
The case is PC Harrington Contractors Limited  
v. Systech International Limited.   

The decision will be of comfort to any party to 
an adjudication where there is an unenforceable 
decision who have wondered why they had to 
pay for something that was effectively worthless. 
On the other hand, the Judgment may not be 
welcomed by many adjudicators.  It should 
encourage adjudicators to take more care, 
especially on jurisdictional issues and to ensure 
their behaviour does not fall below the standard 
required to have an enforceable decision.   
It should, however, be remembered that 
successful jurisdictional challenges to 
adjudicators’ decisions remain relatively rare.

At an earlier hearing in the Walter Lilly & Co. 
Ltd. v. Mackay and DMW Development Ltd. 
case, Judge Akenhead allowed the Claimant’s 
application for disclosure of all correspondence 
and documents created by the Defendant’s 
Claims Consultants (Knowles Limited).  Judge 
Akenhead noted that Knowles did not hold 
themselves out as a firm of solicitors or a group 
of barristers and was not retained to provide 
legal advice.  This case is of significance to the 
Claims Consultancy industry.  Knowles had 
been instructed before the Court proceedings, 
and the Judge emphasised that his Judgment 
did not deal with litigation privilege and that it 
was an open question whether litigation privilege 
applies to advice and communication given in 
connection with adjudication proceedings.

However, it may be that many Claims 
Consultants are unaware that correspondence 
concerning legal advice might not attract 
privilege and may therefore be disclosable to 
other parties to the dispute.   

RecoveRability 
of adjudicatoRs’ 
fees 

claims 
consultants 
and legal advice 
pRivilege

Photo construction workers looking at a laptop computer. Caption: BIM enables the project team and the whole supply team 
to put their information into a single model]

[Picture: this is a case about snagging work problems that occurred during the con-
struction of a big house in Chelsea – please find something reasonably appropriate. 
No caption]
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contact
If you would like any additional information on 
any of the subjects discussed in this newsletter 
please do not hesitate to contact us.

David Brown
Tel: 01622 678341
Email: d.brown@gullands.com

Laura Claridge
Tel: 01622 678341
Email: l.claridge@gullands.com

This update is for guidance only.  Legal advice should be obtained for specific issues.

The Technology & Construction Court (TCC) 
is the branch of the High Court which deals 
with construction and engineering disputes.  
The Court deals with a wide range of disputes 
including traditional building cases, adjudication 
enforcement, technology disputes and 
professional negligence claims.  In recent years 
it has increasingly dealt with other disputes 
requiring technical input or which it is has been 
appropriate for the Court to deal with because 
of its familiarity with the subject matter.   
The TCC recently moved to the Rolls Building, 
which is the largest specialist centre for the 
resolution of financial, business and property 
litigation anywhere in the world.  It brings 
together under one roof not only the TCC, but 
also the Chancery Division, and the Admiralty & 
Commercial Court.  It is located off Fetter Lane 
in the City of London.

In August, the court published its annual report 
for the period 1 October 2010 to 30 September 
2011, which reveals that 512 new claims were 
issued in the London TCC during that period. 
This shows that there has not been a significant 
increase in the claims issued in previous years 
with 502 claims being issued in 2009-10 and 
516 in 2008-09.  The report shows a sustained 
high workload for the TCC over the previous 
three years, which is probably a reflection of the 
recession hit industry in which it operates.  The 
breakdown of the claims issued shows that the 
majority of claims, 40%, related to construction 
issues together with cases dealing with issues 
around adjudication which made up 18% of the 
total new claims.  The balance of the claims was 
made up of other issues including arbitration 
cases, professional fees, engineering, tree roots 
and fire cases.  

The London TCC has four High Court judges and 
a fifth judge is to be appointed during the period 
2011 to 2013.  The Court is also able to call on 
a panel of High Court judges which gives it the 
flexibility to cope with its substantial workload and 
to cope with urgent applications. 

Aside from the TCC there are county courts and 
High Courts outside of London with designated 
TCC judges.  Furthermore the Central London 
County Court has three designated TCC judges.  
Back in February of this year, the TCC issued 
guidance that claims valued at less than £250k 
should be issued in one of these courts as 
opposed to in the TCC.  This guidance was 
handed down in the case of West Country 

Renovations v McDowell by Judge Akenhead.  
The order was made to overcome the risk of the 
TCC in London not having enough High Court 
judges to deal with its caseload.  

The West Country Renovations case was a 
dispute over a contractor’s final account, the 
contractor was claiming an additional £104k and 
the claim was issued in the London TCC.  At the 
first hearing in the TCC the court informed the 
parties that the case was being moved out to 
Central London County Court.  The parties argued 
that the case should stay in the TCC, one of the 
reasons for this was the efficiency of that court.  
However as the case did not involve any issues 
of general public importance such as new points 
of law Judge Akenhead concluded that there 
was no good reason that the case should not be 
transfered out to the County Court.

The court set out the following exceptions to 
the general rule that cases below £250k should 
be issued in County Courts or other High Court 
Centres outside London which have TCC 
designated judges:

(a) Cases involving adjudications including 
enforcement irrespective of the amount involved 
in order to ensure that a consistent body of case 
law develops.

(b) International cases of any value.

(c) Cases involving new or difficult points of law or 
issues of technical complexity.

(d) Any test cases;

(e) Public procurement cases, as the TCC in 
London has built up expertise in this area over the 
last 4 years.

(f)  Part 8 claims, normally in these disputes there 
is not a factual dispute for example it may be used 
when there is a dispute between the parties over 
the amount of costs payable by one party to the 
other, the construction of a contract or the validity 
of an adjudicators decision.

(g) Cases which cannot be dealt with effectively in 
a County Court;

(h) Complex nuisance claims brought by a number 
of parties even where the sums claimed are small;

(i) Claims for injunctions.

This is likely to be disappointing for parties who 
are just outside of the limit to issue in the TCC 
and who do not fall within one of the exceptions.  
Parties often prefer the London TCC due to its 
reputation for efficiency and expertise.  

Technology and Construction Court


